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 Voter intimidation has a long and often sordid history in United States politics.  

One hundred and fifteen years ago, George E. HillÕs enumerated both the frequency and 

danger of voter intimidation as he advocated for the employment of the secret ballot: 

The dangers which threaten popular government in the United States, are not those 
coming through errors in popular judgment, so much as those which tend to prevent a 
correct expression of popular will. The charge of corruption in politics, at all times a 
weapon of political warfare, is no longer, with us, a vague declaration. On every hand, at 
every election, the evil shows itself and the slight attempt made at concealment illustrates 
the exemption from punishment, either by legal penalties or by public condemnation, 
which it usually enjoys. No longer confined to the bribery and intimidation of the 
individual voter, it infects the whole political system. [FN1] 

 
Voter intimidation has been characterized variously as an issue of class [FN2], race 

[FN3], gender [FN4], and political party [FN5], or all of the above. What the multiple 

analyses agree on is that voter intimidation has been and remains a problem in American 

political life. [FN6].  This paper gives a brief history of the strategy and tactics of voter 

intimidation in the United States, followed by a survey of the state of the law in the area.  

It then begins to consider recent innovations in voter intimidation tactics.  Specifically, 

the paper will focus on roadblocks (public works and other construction projects used to 

obstruct votersÕ paths to their polling places), replays (the use of videotaping technology 

to intimidate voters within a polling place), and redirection (the use of false information, 

either over the radio, on the phone, or in a common area, to mislead people into missing 

their opportunities to vote. It then suggests applicability of current voter intimidation 

laws to these new tactics. Still, it argues, applying old voter intimidation law to new 

tactics is not enough.  Instead, as Hill argued, Òmen hazard detection and punishment 

when the prize is profitableÓ and they can continue to innovate. [FN7].  So long as there 

is a motive for voter intimidation, I argue, new tactics will evade old laws. The paper 
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concludes with suggestions for a new political and legal framework to deal with voter 

rights, aimed at encouraging respect, acting with empathy, and valuing true democracy. 

Voter Intimidation in United States History 
 
 It is likely that election fraud is as old as elections themselves. A story of 

ÒancientÓ voter fraud recounts the discovery of 190 pieces of pottery used as ballots in 

ancient Greece, with only 14 different handwritings on those ballots. [FN8]. In recent 

decades, histories which minimize the presence of voter intimidation in United States 

history have been called revisionist, and scholars in political science, history, and law 

have pointed out the frequency and severity of voter intimidation tactics. [FN9]. 

 There is not a lot of evidence about the existence or extent of voter intimidation 

before the Civil War in the United States, and what histories do exist are largely 

anecdotal. Perhaps this lack of evidence is due to the lack of intimidation; perhaps it is 

instead due to a lack of documentation of existing intimidation.  Also, if intimidation was 

less frequent in the antebellum era, it may be explainable either by the existence of a 

fairer system, or the existence of formal laws barring undesirable voters (the poor, 

women, minorities, the young, etc.) from voting.  In fact, de Tocqueville summarized 

United StatesÕ voting criteria at the end of the 18th century, documenting that: 

All states grant the enjoyment of electoral rights at the age of twenty-one. In all states it is 
necessary to have resided for a certain time in the district in which one votes.  The time 
varies between three months and two years.  To be a voter in the state of Massachusetts, 
you need an income of three pounds sterling or a capital of sixty. In Rhode Island, you 
must have landed property worth one hundred and sixty three dollars. In Connecticut 
property with a revenue of seventeen dollars. One year of militia service also gives 
electoral rights.  In New Jersey electors much have a fortune of fifty pounds sterling. In 
South Carolina and Maryland, electors must have fifty acres of land. In Tennessee, any 
property at all is enough. In the states of Mississippi, Ohio, Georgia, Virginia, 
Pennsylvania, Delaware, and New York, if you pay any taxes, you can vote É in Maine 
and New Hampshire it is enough not to be on the list of paupers.  Finally, in the states of 
Missouri, Alabama, Illinois, Louisiana, Indiana, Kentucky, and Vermont, there is no 
qualification based on the electorÕs property.  [FN10] 
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Whatever the situation before the Civil War, postbellum voter intimidation is 

well-documented. The pre-Civil War formal restrictions on voting transformed into 

informal systems of intimidation and electoral fraud. After the Civil War, voter 

intimidation tactics were aimed largely at African American voters and potential voters. 

[FN11]. Direct voter intimidation policies, such as poll tax, literacy tests, multiple ballot 

boxes, and white primaries Òreduced voter turnoutÓ and Òseem to have strengthened the 

white communityÕs majorityÓ [FN12].  Poll taxes charged voters money for the privilege 

of voting, money many poor African Americans did not have. Literacy tests were both 

written and administered on race-based criteria in order to screen black voters.  Often, 

black and white voters were given different ballot boxes, and blacksÕ ballots simply 

disappeared.  White primaries chose the white candidate for a given office, effectively 

deciding between candidates before blacks had a chance to vote. 

These direct attacks on black voters were supplemented both by structural 

inequalities in income and education [FN13] and by an informal network of whites 

threatening blacks [FN14].  Organizations such as the Ku Klux Klan instilled fear in 

potential voters while legal and illegal methods of voter intimidation and election fraud 

dominated the post-bellum South.  As the law attacked one method of voter intimidation, 

a new one replaced it (see below), and voter intimidation became entrenched in American 

politics, in the South and outside. 

The Law of Voter Intimidation 
 
 At the inception of the United States as governed by the Constitution, white male 

citizens who had lived in the United States for a given period of time (which varied by 

state) were allowed to vote in state and federal elections in the United States.  Citizenship 
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and special voting rights laws kept many immigrant Americans or residents of new 

United States territories from voting before the Civil War. Questions of who could vote, 

how, and when were largely left up to the states, absent a federal ethnic exclusion.  Most 

states excluded women, immigrants, and improverished people from voting.  

 The Fifteenth amendment to the Constitution, ratified on February 3, 1870, reads: 
 

Section 1: The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or previous 
condition of servitude.  

Section 2: The Congress shall have power to enforce this article by appropriate 
legislation. [FN15] 

The Fifteenth Amendment originally worked to allow African Americans to vote; in fact, 

the 1870s saw higher African American participation then at any point afterwards, up to 

and including today. [FN16]. While states stopped formally denying blacks the right to 

vote, as referenced above, a combination of thinly veiled state-sponsored race-based tests 

and taxes and intimidation systematized by white citizen groups. Poll taxes, literacy tests, 

and other discriminatory measures kept people of color from voting for almost 100 years. 

[FN17]. Legislatively, women joined men as voting citizens with the 19th Amendment, 

which says: 

Section 1: The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex.   

Section 2: Congress shall have power to enforce this article by appropriate legislation. 
[FN18]  

Finally, the voting age was lowered by the 26th amendment to the Constitution of the 

United States: 
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Section 1. The right of citizens of the United States, who are eighteen years of age or 
older, to vote shall not be denied or abridged by the United States or by any State on 
account of age.  

Section 2. Congress shall have power to enforce this article by appropriate legislation. 
[FN19]  

In theory, the law said that citizens, regardless of race, class, sex, or political orientation 

had the right to vote.  In practice, it only stopped states from preventing minorities from 

voting on the basis of that minority; it was not particularly effective against either indirect 

or non-state tactics. 

 The judicial history of voting rights cases shows that intimidation tactics were 

both frequent and not entirely condemned. In 1875, the Supreme Court heard a case 

where a citizen of Louisiana had been convicted of the crime of conspiracy to violate the 

Fifteenth Amendment. [FN20]. In ruling that this conviction was unconstitutionally 

vague, the Supreme Court held that the Fifteenth Amendment did not create the right to 

vote (that was in the states) but instead the narrower right to be free from state-based race 

discrimination in the award and pursuit of the right to vote. [FN21]. Since the Fifteenth 

Amendment did not confer the right to suffrage, CongressÕ Enforcement Act [FN22] 

which held criminally accountable those who intentionally took away peopleÕs right to 

vote, was beyond its authority under the Amendment [FN23]. The Court discussed 

CongressÕ lack of power to enforce the right to vote as a federalism issue. [FN24]. 

 While HarlanÕs dissent in Baldwin v. Franks argued that a right to vote for 

African Americans was implicit in the Fifteenth Amendment guarantee against racial 

discrimination in the voting laws, the Court did not hold this view as the 19th century 

came to a conclusion. [FN25].  Instead, the Court decided several cases on the logic of 

the majority in Baldwin Ð that the Fifteenth Amendment only guaranteed that, where and 
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when white citizens had the stateÕs sanction to vote, black citizens would too. [FN26]. As 

such, both indirect and non-state tactics remained untouched by federal law.  

 In Giles v. Harris, the Court had an opportunity to evaluate a state indirect tactic 

paired with direct tactics by citizens of that state [FN27].  The tested law was the voter 

qualifications in the Alabama Constitution. Among other requirements, the Alabama 

Constitution required voters to have resided in the same place for more that two years, to 

own forty acres of property, to pass a literacy test, and/or to have served in the military 

[FN28]. The effect of these laws was clear: Òthe white men generally are registered for 

good under the easy test, and the black men are likely to be kept out as in the past. This 

refusal to register blacks was a part of a general scheme to disenfranchise them, to which 

defendants and the state itself were parties.Ó [FN29]. The petitioner argued that both 

these provisions and a conspiracy by state officials to stop African Americans from 

registering before they took effect were in violation of the Fifteenth Amendment, but the 

Court held that Òrelief from a great political wrong, if done, as alleged, by the people of a 

state and the state itself, must be given by them or by the legislative and political 

department of the government of the United States.Ó [FN30]. The Court continued to hold 

this position through a number of early twentieth century intimidation cases. [FN31]. 

 The first state law held unconstitutional vis a vis the Fifteenth Amendment was a 

voter qualification standard in the state of Maryland, held unconstitutional in 1915. 

[FN32].  The law allowed citizens of Maryland to vote if they paid a certain amount of 

taxes, were naturalized, or had voted before 1868. [FN33]. The Court held that Òthe third 

standard is void because it amounts to a mere denial of the operative effect of the 15th 

Amendment, and, based upon that conception, proceeds to re-create and re-establish a 
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condition which the Amendment prohibits and the existence of which has previously 

been stricken down in consequence of the self-operative force of its prohibitions.Ó 

[FN34].  In other words, the Maryland law was unconstitutional because it directly 

recreated the racialized disparity in voting that the Fifteenth Amendment had been 

ratified to change. A case the same day struck down an Oklahoma law extending a 

literacy test requirement only to those who could not vote in 1866. [FN35]. These 

decisions struck down a state law which had the direct effect of disenfranchising former 

slaves (those who did not have the right to vote before 1868 and former slaves were 

largely the same group), but left in place less direct measures like literacy tests and 

offered no protection from non-state voter intimidation. 

 In Love v. Griffith, the Supreme Court ruled Òall-whiteÓ primaries a violation of 

the Fifteenth Amendment, striking down a procedure of the Texas Democratic Party 

sanctioned by Texas state law. [FN36]. Still, when such a primary was restricted to the 

members of the Democratic Party, and the Democratic Party chose to restrict its 

membership to white people, the Court held that it did not violate the Fifteenth 

Amendment (or the Fourteenth) because it was not state action. [FN37]. Since officers of 

government cannot be chosen at primaries and primaries were the product of voluntary 

association, however de facto these all-white elections were, de jure, they had not 

constituted state action depriving blacks of the right to vote. [FN38]. 

 The Supreme Court held constant in its claim hat the Fifteenth Amendment 

provided no defense against private action to interrupt the voting process, whether the 

private actor was a political party or an individual [FN39]. The Court held that literacy 
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tests could not be determined unconstitutional on their face, no matter how 

discriminatory their outcome. [FN40].  

 Both the legislative and judicial tides began to change in the 1960s.  The Supreme 

Court handed down a series of decisions invalidating districting laws [FN41], 

discriminatory vote-counting schemes [FN42], and literacy tests employed for the 

purposes of discrimination [FN43]. Still, well into the 1960s, literacy tests generally 

remained valid, prohibition against state action interfering with the right to vote was 

nascent, and prohibitions against non-state action did not really exist. 

 It was in this uncertain atmosphere that the 1965 Voting Rights Act was passed, 

which provided affirmative rights to vote [FN44]. In addition to speaking to state laws, 

the Voting Rights Act directly governed individual action, specifically banning voter 

intimidation: 

No person, whether acting under color of law or otherwise, shall intimidate, threaten, or 
coerce, or attempt to intimidate, threaten, or coerce any person for voting or attempting to 
vote, or intimidate, threaten, or coerce, or attempt to intimidate, threaten, or coerce any 
person for urging or aiding any person to vote or attempt to vote, or intimidate, threaten, 
or coerce any person for exercising any powers or duties under section 1973a(a), 1973d, 
1973f, 1973g, 1973h, or 1973j(e) of this title. [FN45]. 
 

Despite previous failures to strike down many of the implements of voter qualification 

that the Voting Rights Act banned, the Supreme Court held the Voting Rights Act a 

Constitutional provision to enforce the Fifteenth Amendment, explaining that: 

[P]rovisions of Voting Rights Act of 1965 pertaining to suspension of eligibility tests or 
devices, review of proposed alteration of voting qualifications and procedures, 
appointment of federal voting examiners, examination of applicants for registration, 
challenges to eligibility listings, termination of listing procedures, and enforcement 
proceedings in criminal contempt cases were appropriate means for carrying out 
Congress' constitutional responsibilities under the Fifteenth Amendment and were 
consonant with all other provisions of the Constitution. [FN46]. 
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Subsequent decisions affirmed the Voting Rights ActÕs ability to abolish poll taxes 

[FN47], to prevent literacy tests from disqualifying anyone who had completed the 

sixth grade [FN48], and to give the Attorney General the power to sue for the rights 

of what would otherwise be considered private voters [FN49]. 

 The provision of the Voting Rights Act relevant to intimidation, 42 U.S.C.A. 

¤1973(i)(b), has been the subject of a number of constitutional challenges, mostly 

challenging its reach to private citizensÕ actions [FN50]. While the purposes of the 

provision have been lauded [FN51], the Supreme Court has never held affirmed any 

conviction or penalty under the intimidation provision of the Voting Rights Act, and 

the Circuits have declined to enforce it on a number of occasions. [FN52].  While the 

other provisions of the Voting Rights Act have been the subject of substantial 

successful federal litigation, the intimidation section has not been. As Justice Stevens 

showed in Spencer v. Pugh, the Court has been reticent to enforce anti-intimidation 

measures, expressing concern about the possibility of knowing for sure that future 

voter intimidation will occur, and preferring to leave such decision at the state and 

local level [FN53].  Justice Stevens wrote, ÒI have faith that the elected officials and 

numerous election volunteers on the ground will carry out their responsibilities in a 

way that will enable qualified voters to cast their ballotsÓ despite his observation that 

Òthe threat of voter intimidation is not new to our electoral system,Ó demonstrating 

what appears to be an unwillingness to enforce section 1973(i)(b). [FN54].  

 The law of voter intimidation points in many different directions at the same 

time.  On one hand, the Fifteenth Amendment jurisprudence has made it clear that 

basing voting qualifications on pre-Civil War (and thus race) lines is unacceptable, 
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and the Voting Rights Act had some success in stamping out blatantly discriminatory 

state practices like the requirement of property ownership, literacy tests, and race-

based primaries. The Attorney General and the Department of Justice can now sue for 

the rights of voters around the country.  On the other hand, reports of voter 

intimidation are still omnipresent in United States electoral politics.  Those who 

would intimidate voters but for laws against those blatant measures do not disappear 

or quit, but reshape their tactics to fly under the radar of the Constitution and the 

CourtsÕ enforcement thereof.  They do not give up, but innovate Ð and these 

innovations are the tactics of voter intimidation in the 21st century. 

Innovations in Voter Intimidation Tactics 

 The central argument of this paper is that voter intimidation in the United States is 

not over, it has taken different forms.  This is an argument that feminists make about 

gender discrimination.  Feminists argue that the combination of feminist advocacy and 

societyÕs desire to see itself as more modern have resulted in increasing the spectrum of 

possibilities that we imagine womenÕs lives contain Ð now, we can see women working 

outside of the home, in positions of power in business and politics, and defining their 

lives by some goal other than motherhood Ð but have not erased the fact that there is a 

limited spectrum of capacities that society assigns to those gendered female [FN55].  

Instead, those lines have expanded so much that they seem to have disappeared, such that 

we do not recognize their continued presence (and the related continued gender 

subordination). The linesÕ continued presence, along with our assumption that they have 

disappeared, creates a new, more subtle, and more insidious sort of subordination [FN56]. 



 11 

 The reasoning of this argument can be applied to voter intimidation in the theory 

and practice of United States politics.  Voter intimidation was once both commonplace 

and accepted among the political elite. Given advocacy, changes in the law, and 

modernization of the electorate, it is no longer acceptable to advocate the intimidation of 

minority voters. Many of the old tactics of voter intimidation have either been made 

explicitly illegal or will not be tolerated by a society which generally holds itself above 

the idea of voter intimidation. Still, as George Hill stated in the introduction to this paper, 

like a century ago, the profit of voter intimidation has not disappeared.  Both candidates 

and others who perceive themselves intensely interested in a particular set of beliefs and 

in the privilege of a particular group of people stand to profit from making certain that 

some peopleÕs votes do not count.  

Given the continued existence of this interest, it does not make sense for voter 

intimidation to have gone away.  Instead, voter intimidation is becoming more nuanced. 

As voter rights laws become more intricate, intimidation tactics become more indirect 

and covert. They hide behind free speech, free assembly, and even election monitoring. 

To the extent that the old tactics of direct intimidation is being better policed, indirect 

tactics are becoming more rampant. The disenfranchisement of the past was reading tests, 

armed poll patrol, and threats to peopleÕs jobs. The disenfranchisement of the 21st century 

is about roadblocks, replays, and redirection, tactics which are more difficult to police.  

For the purposes of this study, roadblocks are public works or other construction 

projects used to obstruct votersÕ paths to their polling places. Replays are the use of 

photographic or videotaping technology to intimidate voters within a polling place.  

Redirection is the use of false information, either over the radio, over the phone, or in 
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print media to mislead people into missing their opportunities to vote. Together, these 

tactics demonstrate and are representative of the new trends in voter intimidation, 

innovations to evade both laws against intimidation and prevailing social norms. 

Roadblocks 
 
 I became interested in roadblocks as a voter intimidation tactic when I 

encountered one ten years ago in Florida District 1.  As a campaign worker for the 

Florida Democratic Party, I was charged with driving residents of low-income 

neighborhoods to their voting locations in order to insure that they had a chance to vote.  

I was assigned to a public housing project in Warrington, Florida, the residents of which 

were supposed to vote at a church about two miles from their homes.  On my first drive 

to the polling place, I had a van full of seven potential voters.  We drove up to the church 

on a one-way street from the residentsÕ homes.  That street was closed for construction, 

and there was an unattended bulldozer in the middle of the street. Because of a labyrinth 

of other one-way streets and scarce parking, driving the voters to the church would 

require a detour of almost two more miles.  The grumpy residents of my van were not 

interested Ð they were convinced that I had driven them to the wrong place, or that I had 

tricked them into coming out at the wrong time.  With my captive audience, I made the 

detour, and drove around to the far side of the church.  Sure enough, it was open, and my 

charges were supposed to vote there, however little effort was put into making that fact 

obvious from the direction that the voters would actually use to approach the church. The 

next morning, the bulldozer was gone, no obvious construction had taken place, and I 

could only wonder how many voters had been deterred by the roadblock at my assigned 

polling place. [FN57] 
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 Since my experience with a roadblock, a number of roadblocks have been 

reported around the United States.  While this tactic is least developed in the literature, 

the case law, and the public eye of the three new tactics being explored in this paper, 

there is evidence that roadblocks both do occur and do so in increasing frequency and 

diversity of geographic location. Most recently, there have been claims of several 

roadblocks during the 2006 elections. In King County, Washington, there have been 

reports that the county officials exaggerated reports of flooding on rural roads, cautioning 

people to Òkeep their personal safety in mind when debating whether or not to travel to 

their polling place.Ó [FN58].  In my slideshow, I showed a picture of a roadblock erected 

in Pasadena, California during the 2006 elections. This roadblock closed a one-way street 

to a polling place, requiring potential voters to walk more than three blocks to get to the 

polling place. [FN59].  Similar allegations were made in Champaign, Illinois and 

Cleveland, Ohio during the 2006 elections.  

 In the 2000 elections, one of the most prominent reports of a roadblock came 

from the disputed state of Florida. Voters reported that there was a Ôconstruction projectÕ 

and police checkpoint outside of the First Baptist Church of Woodville in Tallahassee (a 

Democratic precinct in a Republican district). [FN60]. Similar allegations can be found in 

Broward, Duval, and Escambia Counties.  Also,  

Witnesses also reported that one, and possibly more, polling places were moved without 
notice to the voters and without the placement of a sign at the site, as required by Florida 
law. As a result, the minority voters served by this polling place either had to overcome 
the barrier of locating their new polling place on their own (telephone calls to election 
officials were either not answered or not helpful) or were denied the right to vote because 
they could not locate their polling place. [FN61]. 

 
No systematic study of the use of roadblocks as a voter intimidation tactic has been 

completed; most of the interest in the phenomenon, for now, is both haphazard and 
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passing.  I believe that roadblocks are likely to become more common and more 

systematic as a method of voter intimidation.  They have several advantages for those 

looking to keep certain voters away from the polls.  First, those who would defend the 

right to vote do not yet have a discourse to identify and discuss the use of public works 

projects to block voters from reaching their polling place. My nomenclature, 

Òroadblocks,Ó has yet to catch on and there is no other generalized term.  Different 

names, like Òpublic works,Ó Òroadblock,Ó Òroad construction,Ó Òprecinct fencing,Ó and 

Òpolling obstructionÓ make it difficult to form a centralized discourse about this process.  

Without the words to discuss roadblocks as a phenomena, votersÕ advocates cannot see 

roadblocks as a larger trend, rather than a few isolated incidents (which I argue it is).  

 Second, roadblocks have the air of legitimacy.  Someone who sees a bulldozer in 

the middle of the street does not automatically associate it with voter intimidation, like a 

literacy test, a fake immigration bust, or the like.  Instead, it looks like a road 

construction project. When we must avoid these in our daily lives, we do not question the 

legitimacy of the stateÕs right to fix the road, we simply complain about the timing or the 

expense, wait in traffic, and move on.  Unrelated jurisprudence has found that road 

closure, even if arbitrary does not violate the right to travel, so long as there is another 

(even less convenient) way to get to the destination. [FN62].  Therefore, literally, 

roadblocks are legal, and the presence of one, even on Election Day, appears to be 

nothing out of the ordinary. 

 Third, roadblocks, like other voter intimidation tactics of the past, are most likely 

to be successful in scaring away the most marginalized voters.  The roadblock in 

Pasadena, California (precinct average income: $175,000; source: realestate.yahoo.com) 
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did not affect voter turnout rates to that precinct outside the margin of error in counting 

[FN63].  Others, however, have reported that roadblocks are more likely to occur and 

more likely to affect voter turnout in neighborhoods and precincts where the majority of 

voters are poor and/or racial minorities [FN64]. 

 Finally, unlike literacy tests and other older methods of voter exclusion, 

roadblocks can be implemented at the level of local government on an ad hoc basis.  The 

localness means that voter intimidation tools are now in the hands of smaller 

governmental organizations; the ad hoc nature of their implementation means that their 

implementers are less likely to be either caught or punished under the current 

combination of statutory framework and activist awareness. To date, the question the 

legality of roadblocks has yet to be litigated. 

Replays 
 
 A replay is the use of videotaping technology at or inside a polling place for the 

purpose of intimidating voters.  Unlike the case of roadblocks, a public discourse on 

replays has been brewing for more than a decade now.  Still, the precise legal status of 

the tactic is less than clear. 

 Videotaping projects claim to be documenting the vote to avoid voter fraud, but, 

like many other methods of voter intimidation, actually scare voters into believing either 

that their vote will be not anonymous or that the videotape of their presence at the polls 

will be used against them at some later time and/or date (for example, in immigration 

proceedings). As the Associated Press documents: 

Despite the GOP spokesmanÕs claim, the Associated Press reported that a Justice 
Department official, speaking on grounds of anonymity, described such monitoring of 
voters as a phenomenon of the last 10 years. The official noted that it started in 1988 with 
uniformed security guards being placed in mostly Latino precincts in Orange County, 
California. ÒAll of these moves are called ballot security moves, moves by plain citizens 
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to keep illegal voters from the polls,Ó the official said, Òbut none targeted illegal voters. 
They all targeted minority voters and specifically threatened them with some dire 
consequence if there are problems with voter records.Ó [FN65] 

 
Like roadblocks, replay tactics are most likely to be used on the most marginalized of 

voters, who may fear that there is some legitimacy to the tactic. The Mexican American 

Legal Defense and Educational Fund documented one particularly disturbing instance: 

Latino voters were approached by one man carrying a camcorder, another holding a 
clipboard, and the third wearing a law enforcement emblem and a holstered gun. The men 
attempted to ask Latino voters questions, write down their personal information, and 
videotape them as they went to cast their vote. [FN66] 
 

Unlike the roadblock question, the question of videotaping at the polls has been publicly 

debated. In reference to plans in the state of Mississippi, the Attorney GeneralÕs Office 

has described replays as a tactic likely to Òmake black voters feel uncomfortable and 

apprehensive about votingÓ and as a violation of the intimidation clause of the Voting 

Rights Act. [FN67].  The same letter warns that Òwe will not countenance any thinly 

veiled attempts to intimidate black voters at the pollsÓ [FN68].  In responding to a query 

from Alabama, the Assistant Attorney General explained that: 

We have found that no useful information is obtained, and federal law is likely to be 
violated, when private citizens form Òballot securityÓ forces and attempt to take over the 
role of policing polling places.  While this type of action is of proffered in the guise of 
helping law enforcement officials, the filming at and near the polls achieves nothing of 
the kind.  Instead, we have found that such action intimidates lawful voters and interjects 
an element of fear into the process by which our republican form of government is 
guaranteed to our citizens.  More specifically, such an attempt to videotape  areas where 
black voters are present at their polling places could constitute a violation of Section 
11(b) of the Voting Rights Act É we therefore would urge that you and all other parties 
and organization avoid filming at polling places on election day. [FN69]. 
 

Mississippi and Alabama are not the only places where replays have been used as a 

method of voter intimidation. Congressperson Martin Frost described a Òballot securityÓ 

program which involved replays. [FN70]. In response, the Assistant Attorney General 
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replied that Òwe have asked to be notified of any specific information of unlawful 

activity. We are prepared to intervene if necessary.Ó [FN71]. 

 Despite this statement from the federal government about the clear illegality of 

replay as a tactic of voter intimidation, instances have been recorded all over the country.  

Several sources documented that: 

In North Carolina, Republican Party Leaders in Cumberland and Macklenburg Counties 
have made plans to give Republican poll-watchers video cameras to record voters as they 
go to cast their ballots É In Georgia, the DeKalb County Republican partyÕs  effort to 
arm their poll watchers with video cameras was rejected by state officials. [FN72]. 

 
The Attorney GeneralÕs Office has made clear that it considers videotaping at the polls a 

form of voter intimidation, often targeted at the poor and minorities. Still, there are those 

who either claim or believe that videotaping voters as they vote actually helps guard 

against voter intimidation.  An organization called ÒVideo the VoteÓ tried to coordinate a 

full, popular videotaping of the 2006 elections. Their website explains their mission: 

Welcome to Video the Vote. Our goal is to protect the vote by being the eyes and ears 
where ballots are cast and counted on Election Day. We will document and report any 
irregularities that occur at polling places and boards of elections while they are 
happening, enabling the media and public to watch-dog the electoral process across our 
country É In 2000 and 2004, we saw many problems at the polls: long lines, eligible 
voters turned away, voter intimidation, misallocation and malfunctioning of voting 
equipment. These stories were largely ignored as they took a back seat to the calling of 
races on Election Day. Then, days and weeks later, a more complete picture of voter 
disenfranchisement emergedÑ but it was too late. The elections were over and the media 
had moved on. [FN73]. 
 

While documentation of problems when they happen is valuable, a more reliable poll 

worker system combined with some real-time mechanism to report voter intimidation 

would solve that, without violating the privacy rights of voters and intimidating them as 

they cast their votes. As the Attorney General indicates, most videotaping efforts are a 

thinly veiled effort to scare black voters away from the polls. [FN74]. Still, the issue of 
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replays has yet to be the subject of federal litigation. Given that, it is appropriate that 

replays be treated as a voter intimidation tactic in this study. 

Redirections  

 Redirections are a third method of voter intimidation which have been employed 

with increasing frequency in recent years. Redirection is the use of false information to 

mislead people into missing their opportunities to vote. Redirections are being recorded 

with alarming frequency all over the country.  In the appendix, I have included pictures 

of a number of the redirections that I have discovered over the course of research for this 

project.  These show a variety of redirection tactics.  The first, which appears to be a 

simple notice of when the election is, tells voters the wrong date to cast their vote.  The 

second appears to be an official notice telling voters that, if they registered with the help 

of the NAACP or other liberal organizations, their registration is invalid, and they are not 

eligible to vote.  It apologizes to the voters, and calls them a Òthreat to democracyÓ 

[Appendix 1].  The final image is of a flyer passed out in Milwaukee by an organization 

claiming to represent the Black Voters League.  Coming from a position of apparent trust, 

it threatens voters that their children will be taken away if they violate one or more 

Òvoting laws,Ó instructing them that they are not allowed to vote if they have already 

voted that year, if they have ever received a traffic ticket, or if anyone in their family has 

ever been convicted of anything. [Appendix 1]. These pictures are not of isolated 

incidents; redirections have become a common technique for attempting to exclude 

minority voters from the polls.  

 Numerous redirections have been documented all around the country, focusing on 

misinformation to either give minorities bad voting information or to scare them away 
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from the polls.  A number of redirections include people intimidating voters by posing as 

federal agents, as was a part of the Arizona roadblock discussed above.  Another example 

of intimidators posing as federal agents came from Philadelphia, where: 

Men with clipboards bearing official-looking insignias were reportedly dispatched to 
African American neighborhoods. Tom Lindenfeld, who ran a counter-intimidation 
campaign for Democratic candidate John Street, said there were 300 cars with the decals 
resembling such federal agencies as the DEA and ATF and that the men were asking 
prospective voters for identification. In a post-election poll of 1000 African-American 
voters, seven percent said they had encountered such efforts. [FN75]. 

 
Others, like the like the flyer in Appendix 1 from Milwaukee, attempt to combine 

winning votersÕ trust with playing on marginalized votersÕ fears and weaknesses. The 

Milwaukee flyer capitalized on votersÕ fears of run-ins with the law, and a Baltimore, 

Maryland flyer on their fear of debt and creditors.  In Maryland, Òanonymous fliers were 

posted in some African-American neighborhoods with the heading ÔURGENT NOTICE.Õ 

The flier listed the wrong date for Election Day and warned that parking tickets and 

overdue rent should be paid before voting.Ó [FN76]. In South Carolina, a candidate 

pretended to be minority votersÕ friend by ÒwarningÓ them that the election is not worth 

going to jail.  An excerpt from a news story about the event describes the deception: 

In Dillon County, South Carolina, several days before Election Day, GOP state Rep. Son 
Kinon mailed more than 3,000 brochures to black voters. The outside of the brochure 
read, ÒYou have always been my friend, so donÕt chance GOING TO JAIL on Election 
Day!Ó ... ÒSLED agents, FBI agents, people from the Justice Department and undercover 
agents will be in Dillon County working this election. People who you think are your 
friends, and even your neighbors, could be the very ones that turn you in. THIS 
ELECTION IS NOT WORTH GOING TO JAIL!!!!!Ó [FN77] 
 

Redirections are not limited to a single geographic area, target group, or subject matter Ð 

they are employed in locations as diverse as rural South Carolina and urban New York 

City.  An observer recounts: 
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Signs in English and Spanish were posted at subway entrances, on lamp posts, on phone 
booths and other locations in Latino areas in Manhattan, Brooklyn and the Bronx. The 
signs misinformed voters about the role of federal officials in the election, incorrectly 
stating that federal authorities, including immigration officials, would be at the polls. The 
signs also threatened illegal voters with prosecution, severance of benefits and 
deportation. [FN78]. 

 
A google search reveals redirections in almost every state in the country, with diverse 

perpetrators and specific causes, but the common goal of keeping minorities and other 

marginalized voters away from the polls on election day.  Unlike roadblocks, redirections 

are often perpetrated by non-state and non-party volunteers. Instead, they are instituted 

either individual candidatesÕ campaigns or individual voter intimidation entrepreneurs.  

Though they technically violate the intimidation section of the Voting Rights Act, 

redirections have never been directly litigated.  This is likely in part because it is difficult 

to either identify the perpetrator of a redirection or to quantify the damage which is done.  

Still, courts have referred to misinformation campaigns in justifying no-campaigning 

zones around polling precincts [FN79], so there is some awareness of redirections as a 

problem. An effective mechanism of dealing with them, however, seems more elusive. 

Applying Voter Intimidation Law to Roadblocks, Replays, and Redirections  
 
 A colorable argument can be made that roadblocks, replays, and redirections 

violate Section 11(b) of the Voting Rights Act as voter intimidation, and are thus 

punishable as such.  This is certainly the position that the Attorney GeneralÕs office has 

taken when asked about replay tactics. Still, Section 11(b) has never been insistently 

enforced, and courts have not recognized these tactics as a violation of Section 11(b). 

While some state governments have stopped the employment of these tactics, far more 

are either oblivious or apathetic.  Further, a state government strategy will always be 

piecemeal in the face of threats to votersÕ rights on the basis of race. Certainly, the 
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enforcement of section 11(b) would be a good place to start attacking these new 

innovations in voter intimidation.  This section aims at exploring this and other potential 

legal approaches to these tactics, separately and together. 

Roadblocks  

 Of these tactics, it appears easiest to argue that roadblocks violate the Fifteenth 

Amendment, since it normally requires state action to close a road or to engage a road 

construction project.  While it is easy to prove a roadblock is state action, however, it is 

less easy to prove that it is motivated to deny minorities the right to vote. In the limited 

discussion of roadblocks which has occurred to this point, local governments explain the 

roadblocks in the guise of legitimate construction projects for the public good  which just 

happened to overlap with or occur on Election Day. Why was it in a minority 

neighborhood? Because those streets are under the most disrepair and in the most. Since 

Fifteenth Amendment jurisprudence lacks weighing mechanisms for legitimate state 

interest, proffered reason, real reason, and disparate impact, it will be difficult to prove 

roadblocks as voter intimidation, even though the race, income, and political party 

affiliations of the targeted precincts make clear that redirections are a tool of the powerful 

to disenfranchise the powerless. 

 Perhaps a disparate impact jurisprudence for the Fifteenth Amendment would be 

one way to target roadblocks.  Perhaps another way to target roadblocks would be to 

decrease their effectiveness. Several European countries engage in non-partisan, 

government based efforts to clear up confusion about going to the polls.  These efforts, 

which will be discussed in greater detail below, include actively informing the public 

(through mailing or radio or television) about the electoral process and placing federal 
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monitors at each polling place.  These tactics would certainly be expensive, but so long as 

peopleÕs right to vote is at stake, may be necessary.  A third approach might be to amend 

the Voting Rights Act to assure convenient and clear passage to polling places for voters. 

This method may be effective, but risks what courts have worried would be 

unconstitutional interference in state action. 

Replays 

 Replays are difficult to parse in relation to the current law and potential legal 

solutions, not least because their harm is not universally agreed upon.  There are some 

who defend replays as good practice in election monitoring, and others who challenge 

them as voter intimidation.  While the evidence shows that the majority of Òvideo the 

voteÓ and Òballot securityÓ initiatives involving cameras and video cameras are voter 

intimidation tactics, that evidence is very circumstantial, and is difficult to universalize.  

Also, while the Attorney GeneralÕs office has expressed its view that videotaping at the 

polls is a violation of the intimidation provision of the Voting Rights Act, there is a 

dearth of universal support for that contention.  

 Still, the intensity of the debate over the value of replays seems unnecessary, 

since the United States electorate dealt with many of these contentions in the original 

discussion of and implementation of the secret ballot [FN80]. In evaluation of the secret 

ballot law in the nineteenth century, the Pennsylvania Supreme Court explained that Òthe 

law itself may be regarded in light of an attempt on the part of the people to secure a 

pure, free, and unintimidated ballot. Every presumption is in favor of the constitutionality 

of the law.Ó [FN81]. ÒIf the ballot is to be absolutely secret, no one should be allowed to 

see it during the process of marking, except the voter himself,Ó protecting both the voterÕs 
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right to vote and his privacy [FN82]. Therefore, Òany violation of the legal requirements 

of secrecy necessarily vitiates the ballots affected therebyÓ [FN83].   Replays are both 

direct and indirect violations of ballot secrecy. Perhaps this is a fruitful direction for legal 

attack. 

Redirections 

Like replays, redirections pose tough legal problems, because they are subject to a 

First Amendment defense. Telephone calls, even by political candidates for the purpose 

of election to public office, have been determined to be private speech [FN84], and 

therefore beyond the reach of regulation for content.  Telephone redirections may 

currently be protected by the First Amendment. While false speech does not merit 

constitutional protection when the speaker knows it is false [FN85], the state interest in 

ensuring fair campaigning has been considered Òdifferent and less powerfulÓ than 

compelling state interests which have justified limiting speech [FN86]. In fact, though the 

First and Fifteenth Amendment have never been directly weighed, inquiry into the truth 

or falseness of campaign speech has generally been rejected by the courts [FN87].   

Redirections clearly violate both the Fifteenth Amendment and Section 11(b) of 

the Voting Rights Act.  They can also be characterized as hate speech.  Courts could 

weigh these interests against the First Amendment rights of those who would engage in 

voter intimidation to determine that state interest in enfranchisement outweighs the right 

to use campaign speech to mislead people into losing their right to vote.  Also, we could 

engage in tactics which would make redirections less effective Ð clear, government based 

information campaigns telling people when and how to vote, and warning them against 
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misinformation that they might receive. These ideas might make progress in decreasing 

the disenfranchisement redirections are currently causing. 

New Innovations, Old Laws 

 This brief overview has pointed out some fruitful directions both for legal attack 

and for practical redress of innovations in voter intimidation tactics.  They should be 

attacked as violations of the Fifteenth Amendment and the Voting Rights ActÕs 

intimidation provision.  Perhaps amendments to the Voting Rights Act could stem the 

trend of roadblocks, emphasis on secret ballot jurisprudence could be used against 

replays, and insidious speech jurisprudence could be a tool to combat redirections.  

Perhaps all of these tools can be combined with effective and broad-ranging voter 

protection and information campaigns lessening the tacticsÕ effectiveness.  Still, these 

solutions seem like the equivalent of putting a bandaid on a gunshot wound Ð they are 

piecemeal solutions to a system-wide problem Ð the desirability of voter intimidation. 

I contend that the problem does not solely lie in the technicality of voting laws or 

voting procedures.  After all, the law says that everyone can participate in the political 

process, and forms of voter fraud and voter intimidation are outlawed as soon as they are 

used in practice.  It is not that voter fraud is not illegal; it is that those whose minds and 

hearts are (directly or indirectly) convinced that the marginalized do not merit either 

enfranchisement or equal treatment will always find a way around any law protecting 

enfranchisement. I think that it is the adversarial, difference-based reasoning that forms 

the logical structure of the current political system that is at fault for the current lack of 

democracy in the United States and the perpetuation of voter intimidation. I contend that 

true enfranchisement and democracy is impossible in a world stuck in that mindset.  
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Instead, a paradigm shift in thinking about what minorities and margins are, and a 

deconstruction of the us/them dichotomy which encourages disenfranchisement is 

essential to changing the root problem: that most people are left out of the political 

decision-making process, and those ÒmostÓ people are societyÕs most marginalized.  I 

outline a framework for such a paradigm shift in the concluding section of this paper. 

A New Approach to Voting Law: Empathy, Respect, Democracy 
 

If the root problem is in the framing of the meaning of voting and political 

participation, an alternative framework is necessary and important.  In this final section, I 

wonder what it would look like to frame the system of political decision-making on a 

principle which included the people at the political margins.  As a conceptual example, I 

employ the concept of dialogue-based empathy from feminist philosophy. I introduce the 

concept, and use it to provide some general guidelines for the framing of political 

participation. 

Empathy as a Political Discourse 

 Feminist in philosophy and political science argue that a political strategy of 

empowerment is necessary to reverse marginalization and political discrimination and to 

combat the oppression and subordination of a political system dominated by privileged 

knowledges which claim neutrality and objectivity and argue for the elusive equality.   

An important factor is to note that voter intimidation is not either race, gender, or 

class neutral; instead, it is targeted at those already marginalized on the basis of race, 

gender, or class.  Sandra HardingÕs understanding of Òstrong objectivityÓ attempts to 

operationalize such an effort [FN88]. HardingÕs concept of Òstrong objectivityÓ draws on 

Òstandpoint epistemologies to provide a kind of method for maximizing our ability to 
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block Ômight makes rightÕ in the sciencesÓ and in the law [FN89]. Strong objectivity 

moves apparent neutrality from the solution to the problem [FN90].   

Since apparently ÒneutralÓ knowledge is actually defined by the social groups in 

power in a given political atmosphere and the claim of ÒneutralityÓ is a tool to silence 

other voices, Òstrong objectivityÓ tries to include more voices. ÒStrong objectivityÓ would 

incorporate the voices of those who are disenfranchised by intimidation efforts to call it 

Òrace and class subordinative disenfranchisementÓ (or the like) rather than the apparently 

neutral Òvoter intimidationÓ which everyone knows targets racial minorities and the poor.  

Seeing race subordination where it is and calling it by name is an important step. 

The exclusion of pluralistic knowledges as the most silencing impact of the utilization of 

purportedly objective legal standards. As Harding explains, Òwe could say that holding 

truth as an ideal for scientific claims as well as truth-maximizing procedures are not just 

unachievable but incoherent. . . . . truth claims are a way of closing down discussion, of 

ending critical dialogue, of invoking authoritarian standardsÓ [FN91].  As a result, both 

rule-making and rule-enforcement should intentionally include diverse voices from 

different social groups as a measure of the validity of the reasoning and as a tool of 

decision-making.  This approach, based in post-colonial feminism, takes three 

assumptions as basic: human relational autonomy, group-based and constructed 

knowledge, and the value of dialogical approach to knowledge synthesis. I will briefly 

explain these assumptions to give substance to the concept.  

First, this approach takes the assumption of relational autonomy as basic. 

Scheman argues that understanding integral human interconnectedness influences the 

ways that we think about knowledge.  She explains that Òattention to interconnectedness 
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can also make possible an epistemology that doesnÕt start by positing a separation 

between the knower and known, and then enforcing that separation in the name of 

maintaining objectivityÓ [FN92]. 

Instead, Nancy HirschmannÕs understandings of political and moral obligation are 

a useful starting point understanding human relational autonomy. She explains that 

obligation, in the liberal sense, is generally discussed as a limit on behavior, a 

requirement of non-action [FN93].  Most theories of obligation are, then, based in the 

idea of having consented to those behavioral limitations in some (implicit but) 

voluntaristic way, like, for example, a social contract [FN94].  Voluntary consent doesnÕt 

work practically Ð it has never happened. Feminisms help reach this insight because they 

see the gender bias in this understanding of how obligation works [FN95].   In other 

words, the nature of the epistemology of political obligation is such that it is biased in 

terms of race, gender, and class. 

In discussing gender bias in obligation, Hirschmann asserts the Òclaim that 

freedom is centralÓ to traditional understandings [FN96].  She loosely explains the 

purposes of civil society as the protection of natural freedom and ensuring that the 

individual can act rationally [FN97].  But freedoms perceived to be natural are not always 

gender-neutral.  Psychoanalytically, the girl is more likely to learn sameness from 

mothers and the boy is more likely to learn difference, so the boy develops conflictual 

tendencies and the girl peaceful ones [FN98].  BoysÕ freedom is reactive autonomy; girlsÕ 

is relational autonomy [FN99].  This has a twofold effect, according to Hirschmann Ð 

both in the ways that gendered lives play out and in the struggle for discursive 
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recognition.  Hirschmann explains the latter, as she talks about the relationship between 

freedom, recognition, and violence: 

If the conception of freedom as negative is premised on the struggle for recognition, 
particularly on the ability to be recognized without reciprocation Ð if non-recognition is 
(as it is for the Oedipal boy and HegelÕs master) a form of power and violence Ð freedom, 
too, must be at least in part an expression of that same power and violence. [FN100].  

 
She explains that, in an obligatory relationship, the obligated must recognize the obligor 

but not vice versa [FN101].  Often, women are the obligated and men the obligor, in a 

cycle which has self-perpetuated for much of history.  Hirschmann understands that the 

feminine is obligated to recognize the masculine and the masculine is not obligated to 

recognize the feminine.  Assumed consent to obligation thus becomes insidious and 

counterproductive, as Hirschmann explains that Òconsent thus seems to save us from 

authoritarian coercion.  But in reality it merely masks itÓ [FN102]. Femininities come to 

an unfair bargaining table with an unfair bargaining position.  Hirschmann explains it as a 

trap where Òeven acts of dissent are interpreted as acts of consent, and unfair bargaining 

positions belie the freedom implicit in free choiceÓ [FN103].  In this way, voluntarist 

theories of obligation lead to gender subordination and totalitarianism, and have similar 

affects across subordinated groups [FN104].   

 Hirschmann explains that feminisms can help sort out the conceptual mess of 

political obligation.  She explains that a feminist understanding of the function of consent 

would not be based in the assumption that all choices made are made from a perspective 

of freedom [FN105].  Instead, feminisms see and understand (mostly because they have 

experienced) Òresponsibility in the sense of response, or even obligation itself; that is, 

from a Ôfeminist standpoint,Õ perhaps obligation needs to be taken as givenÓ [FN106].    

She explains that Òone cannot merely add womenÕs experience to the dominant discourse 
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because the two utilize different ontological and epistemological frameworksÓ [FN107].  

Instead, Òa fully consistent consent theory would have to include (perhaps paradoxically) 

the recognition that not all obligations are self-assumedÓ [FN108].  Feminist 

understandings of obligation see obligation as sometimes forced, and always relational. 

The assumption of relational autonomy is accompanied by the assumption of the 

existence and value of knowledges and experiences differentiated on the basis of group 

membership.  The assumption of the existence of these knowledges was detailed above; 

their value will be discussed briefly here. Harding advocates Òstarting thought from 

marginalized livesÓ as standpoint epistemologies recommend, for Òmore rigorous, more 

competent standards for maximizing objectivityÓ [FN109]. bell hooks explains that 

politicized knowledge of and from marginality uniquely strengthens analysis.  She 

contends that Òthese statements identify marginality as much more than a site of 

deprivation; in fact I was saying just the opposite, that it is also the site of radical 

possibility, a space of resistanceÓ [FN110].  The contribution of these knowledges is 

multifaceted as, Òthe critical counterdiscourse by the colonized can appear either as an 

oppositional discourse, by those who, say, actively work to overthrow the rule of the 

colonized, or as a more ambivalent, complicitous discourse by those of criticize the evils 

of colonialism even as they also extol its virtues and its necessityÓ [FN111]. 

Finally, given interdependence of human knowledges and choices and the value 

of those diverse knowledges, dynamic objectivity assumes that a dialogical knowledge 

production process (and thus dialogical production of the law) is a viable and valuable 

option. Jill Steans describes the process of dialectical knowledge creation as she explains 

that Òconceptualization and conceptual frameworks are produced by concrete 
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understanding of the significance of social facts generated by the process of reflection 

and thought [a dialectic between subjective and objective.Ó [FN112] 

Anthias explains that the process of constructing such a dialogue is difficult and 

fragile, fraught with substantial contingency [FN113].  She describes the dialectic of 

ethical discussion: 

One of the most pressing theoretical and political issues of the present moment is to 
consider the potential found in the dialogical moment that moves beyond collective 
imaginings.  This involves thinking about ways that on the one hand validate and respect 
differences of location and positionality (as well as the validity of the collective 
imaginings that inform peoples valued and cherished beliefs, cultural practices, and self-
identities), without neglecting the important issue of equality for individuals and groups.  
[FN114]. 
 

Nira Yuval-Davis calls such a dialogue Ôtransversal.Õ  She claims that transversal 

politics aims Òto be an alternative to the universalism/relativism dichotomyÓ [FN115].  

Yuval-Davis describes not only a dialogue, but a structured one which attempts to 

understand the ways in which ideas relate, both conceptually and in power terms.  She 

explains that transversal politics Òaims at providing answers to the crucial 

theoretical/political questions of how and with whom we should work if/when we accept 

that we are all different as deconstructionist theories argueÓ [FN116].   

 Anthias contends that Òeffective dialogue requires an already formulated mutual 

respect, a common communication language, and a common starting point in terms of 

power.  It also assumes good will of partners in dialogue. Ó[FN117].  Hajer discusses the 

dialogue as a discussion, or way of communicating, much like any interpersonal 

conversation.  He argues Òdiscourse is seen as synonymous with discussion, or is at best 

understood as a Ômode of talking.ÕÓ [FN118].  Conversations can produce alternative 

discourses that entail new subject positions [FN119].  These new subject positions, the 
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result of dynamic objectivity, can be used to inform law-making and the formation of 

legal process. 

 Such a transversal dialogue would be governed by the terms of empathy and 

cooperation. Christine Sylvester argues that empathetic cooperation is a way of dealing 

with interaction and obligation [FN120].  She explains that Òempathy rests on the ability 

and willingness to enter into the feeling or spirit of something and appreciate it fully.  It is 

to hear what the nativized say and be transformed in part by our appreciation of their 

storiesÓ [FN121] 

In other words, empathy can be, at least in part, understood as solidarity inspired 

by feminist consciousness. [FN122]. Sylvester provides a definition of empathetic 

cooperation and expands on the political implications of this understanding: 

To be empathetically cooperative is to become relationally rather than reactively 
autonomous with those we have defined as unmistakably other, with those who are not 
inside ÔourÕ community, our value system . . . . One does not take up permanent domicile 
in the other when one has empathy; one does not universalize her experience as 
something ÔIÕ can know absolutely, thus cannibalizing her.  Rather, one appreciates the 
similarities that are echoes of oneÕs independent experience . . . . Empathy enables 
respectful negotiations with contentious others because we can recognize involuntary 
similarities across difference as well as differences that mark independent identity.  There 
is no arrogance of uniqueness.  Precious little committed defensiveness.  [FN123].   

 
Empathetic cooperation, then, is based on an intentional feeling of connectedness focused 

on subordination. Fiona Robinson explains that ÒIt is crucial to examine how structural 

features of institutionalized relations combine with typical situations to enable or deform 

the abilities of all concerned to hear and be heardÓ [FN124].    Jan Jindy Pettman 

envisions such a political understanding as an alternative strategy of collaborative 

empowerment. [FN125]. June Lennie contends that feminist empowerment discourse 

combined with empathy leads feminisms to political and security ethics of care without 

neglecting justice. [FN126]  An ethics of care, according to Lennie, is inclusive of 
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diversity, emphasizes ethics, considers equity in participation and empowerment, 

acknowledges and accommodates subjectivity and value differences, focuses on balance, 

values local knowledges, and encourages the involvement of women. [FN127]. 

 Empathy does not take the form of Òthe wealthy and powerful caring about the 

weak and impoverished in a manner which is dangerously close to robbing those moral 

subjects of their own agency and self-esteemÓ [FN128].  Instead, Òwhat is required is a 

restructuring of political action in such a way that enduring relationships can flourish and 

agents can focus their moral attention and, ultimately act with the virtues of care Ð 

attentiveness, responsiveness, and responsibilityÓ [FN129].  Empathy is a value that those 

currently Òin powerÓ can transform their rules to accommodate the knowledges and needs 

of other groups, particularly those who are at the political, social, and legal margins. 

Conclusion 

 This paper has tried to introduce voter intimidation in the law and in the world.  It 

has argued that the law of voter intimidation  is not well developed, and that innovative 

tactics can easily get around the law and fairly easily avoid public scrutiny.  It introduced 

three of those new tactics, which I label roadblocks, replays, and redirections, and the 

legal and practical problems stopping and preventing the. It then looked for solutions in 

traditional legal approaches to the Fifteenth Amendment.  Finding these solutions 

piecemeal, it argued that the problem is not with the lawÕs ability to deal with particular 

tactics of voter intimidation, but with the lawÕs ability to deal with voter intimidation 

generally and its root causes specifically.  After contending that the root cause of voter 

intimidation is in the us/them dichotomy of claims of superiority of race, ethnicity, and 

knowledge, this paper puts forth a preliminary alternative framework for conceptualizing 
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both elections and violations of their freedom based in feminist empathy.  It argues that 

the problems which cause voter fraud Ð lack of empathy, competition for the sake of 

competition Ð can be cured only by recognizing and valuing the difference of the 

knowledge of the other.  Combining current legal approaches, innovations within the 

system, voter information campaigns, and an empathy-based approach may help us make 

inroads into the perpetuation of voter identification, if in different forms, throughout our 

nationÕs history. 
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