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Voter intimidation has a long and often sordid history in United States politics.
One hunded and fifteen years ago, George E. HillOs enumerated both the frequency and
danger of voter intimidatioas he advocated for the employment of the secret ballot

The dangers which threaten popular government in the United States, are not those
coming though errors in popular judgment, so much as those which tend to prevent a
correct expression of popular will. The charge of corruption in politics, at all times a
weapon of political warfare, is no longer, with us, a vague declaration. On every hand, at
every election, the evil shows itself and the slight attempt made at concealment illustrates
the exemption from punishment, either by legal penalties or by public condemnation,
which it usually enjoys. No longer confined to the bribery and intimidation ef th
individual voter, it infects the whole political systefAN1]

Voter intimidation has been characterized variously as an issue of class [FN2], race
[FN3], gender [FN4], and political party [FN5], or all of the abowéhat the multiple
analyses agree as that voter intimidation has been and remains a problem in American
political life. [FN6]. This paper gives a brief history of the strategy and tactics of voter
intimidation in the United States, followed by a survey of the state of the law in the area.
It then begins to consider recent innovations in voter intimidation tactics. Specifically,
the paper will focus on roadblocks (public works and other construction projects used to
obstruct votersO paths to their polling places), replays (the use athpidg technology

to intimidate voters within a polling place), and redirection (the use of false information,
either over the radio, on the phone, or in a common area, to mislead people into missing
their opportunities to vote. It then suggests applltgbof current voter intimidation

laws to these new tactics. Still, it argues, applying old voter intimidation law to new
tactics is not enough. Instead, as Hill argued, Omen hazard detection and punishment
when the prize is profitableO and they canicoatto innovate. [FN7]. So long as there

is a motive for voter intimidation, | argue, new tactics will evade old laws. The paper



concludes with suggestions for a new political and legal framework to deal with voter
rights, aimed at encouraging respectireg with empathy, and valuing true democracy.
Voter Intimidation in United States History

It is likely that election fraud is as old as elections themselkestory of
OancientO voter fraud recounts the discovery of 190 pieces of pottery usedsagballo
ancient Greece, with only 14 different handwritings on those ballots. [FN8]. In recent
decades, histories which minimize the presence of voter intimidation in United States
history have been called revisionist, and scholars in political sciencetyhiahd law
have pointed out the frequency and severity of voter intimidation tactics. [FN9].

There is not a lot of evidence abdhé existence or extent gbter intimidation
before the Civil War in the United States, and what histories do exist @elyla
anecdotalPerhaps this lack of evidence is due to the lack of intimidation; perhaps it is
instead due to a lack of documentation of existing intimidation. Also, if intimidation was
less frequent in the antebellum era, it may be explainable eiyh#rebexistence of a
fairer system, or the existence of formal laws barring undesirable vaberspgor,
women, minorities the young, etg.from voting. In fact, de Tocqueville summarized
United StatesO voting criteria at the end of tHec&@tury, doumenting that:

All states grant the enjoyment of electoral rights at the age of tvoemtyln all states it is
necessary to have resided for a certain time in the district in which one votes. The time
varies between three months and two years. Toumtea in the state of Massachusetts,
you need an income of three pounds sterling or a capital of sixty. In Rhode Island, you
must have landed property worth one hundred and sixty three dollars. In Connecticut
property with a revenue of seventeen dollaree @ear of militia service also gives
electoral rights. In New Jerse&ectors much have a fortune of fifty pounds sterling. In
South Carolina and Maryland, electors must have fifty acres of land. In Tennessee, any
property at all is enough. In the state$ Mississippi, Ohio, Georgia, Virginia,
Pennsylvania, Delaware, and New York, if you pay any taxes, you can vote E in Maine
and New Hampshire it is enough not to be on the list of paupers. Finally, in the states of
Missouri, Alabama, lllinois, Louisianalndiana, Kentucky, and Vermont, there is no
qualification based on the electorOs propdR}10]



Whatever the situation before the Civil War, postbellum voter intimidation is
well-documented.The preCivil War formal restrictions on voting transformexdto
informal systems of intimidation and electoral frauliter the Civil War, voter
intimidation tactics were aimed largely at African American voters and potential voters.
[FN11]. Direct voter intimidation policies, such as poll tax, literacy teststiphellballot
boxes, and white primaries Oreduced voter turnoutO and Oseem to have strengthened the
white communityOs majorityO [FN1Holl taxes charged voters money for the privilege
of voting, money many poor African Americans did not have. Literastg teere both
written and administered on rabased criteria in order to screen black voters. Often,
black and white voters were given different ballot boxes, and blacksO ballots simply
disappeared. White primaries chose the white candidate for a gffies, effectively
deciding between candidates before blacks had a chance to vote.

These direct attacks on black voters were supplemented both by structural
inequalities in income and education [FN13] and by an informal network of whites
threatening black [FN14]. Organizations such as the Ku Klux Klan instilled fear in
potential voters while legal and illegal methods of voter intimidation and election fraud
dominated the podiellum South. As the law attacked one method of voter intimidation,
a new onegeplaced it (see below), and voter intimidation became entrenched in American
politics, in the South and outside.

The Law of Voter Intimidation

At the inception of the United States as governed by the Constitution, white male

citizens who had lived in thUnited States for a given period of time (which varied by

state) were allowed to vote in state and federal elections in the United Stdizsnship



and special voting rights laws kept many immigrant Americans or residents of new
United States territees from voting before the Civil War. Questions of who could vote,
how, and when were largely left up to the states, absent a federal ethnic exclusion. Most
states excluded women, immigrants, and improverished people from voting.

The Fifteenth amendmeto the Constitution, ratified on February 3, 1870, reads:

Section 1: The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or previous
condition of servitude.

Section 2: The Congress shall have power to enforce this article by appropriate
legislation.[FN15]

The Fifteenth Amendment originally worked to allow African Americans to vote; in fact,
the 1870s saw higher African American participation then at any @diatwards, up to
and including today. [FN16]. While states stopped formally denying blacks the right to
vote, as referenced above, a combination of thinly veilattsponsoredacebased tests
and taxes anohtimidation systematized by white citizerogps. Poll taxes, literacy tests,
and other discriminatory measures kept people of color from voting for almost 100 years.
[FN17]. Legislatively, women joined men as voting citizens with th®& Aendment,
which says:

Section 1: The right of citizens df¢ United States to vote shall not be denied or

abridged by the United States or by any State on account of sex.

Section 2: Congress shall have power to enforce this article by appropriate legislation.
[FN18]

Finally, the voting age was lowered by thé"2amendment to the Constitution of the

United States:



Section 1. The right of citizens of the United States, who are eighteen years of age or
older, to vote shall not be denied or abridged by the United States or by any State on
account of age.

Section2. Congress shall have power to enforce this article by appropriate legislation.
[FN19]

In theory, the law said that citizens, regardless of race, class, sex, or political orientation
had the right to vote. In practice, it only stopped states from pregeminorities from

voting on the basis of that minority; it was not particularly effective against either indirect
or nonstate tactics.

The judicial history of voting rights cases shows that intimidation tactics were
both frequent and not entirely caemned. In 1875, the Supreme Court heard a case
where a citizen of Louisiana had been convicted of the crime of conspiracy to violate the
Fifteenth Amendment. [FN20]. In ruling that this conviction was unconstitutionally
vague, the Supreme Court held the Fifteenth Amendment did not create the right to
vote (that was in the states) but instead the narrower right to be free fro/inastaterace
discrimination in the award and pursuit of the right to vote. [FN21]. Since the Fifteenth
Amendment did not cdar the right to suffrage, CongressO Enforcement Act [FN22]
which held criminally accountable those who intentionally took away peopleOs right to
vote, was beyond its authority under the Amendment [FN2ZBE Court discussed
CongressO lack of power to enéothe right to vote as a federalism issue. [FN24].

While HarlanOs dissent Baldwin v. Franksargued that a right twote for
African Americans was implicit in the Fifteenth Amendment guarantee against racial
discrimination in the voting laws, the Coutid not hold this view as the #&entury
came to a conclusion. [FN25]. Instead, the Court decided several cases on the logic of

the majority inBaldwinbthat the Fifteenth Amendment only guaranteed that, where and



when white citizens had the state@ction to vote, black citizerwould too[FN26]. As
such, both indirect and nestate tactics remained untouched by federal law.

In Giles v. Harris the Courthad an opportunity to evaluate a state indirect tactic
paired with direct tactics by citizerof that stat§FN27]. Thetestedlaw was the voter
gualifications in the Alabama Constitution. Among other requirements, the Alabama
Constitution required voters to have resided in the same place for more that two years, to
own forty acres of propertyp pass a literacy test, and/or to have served in the military
[FN28]. The effect of these laws was clear: Othe white men generally are registered for
good under the easy test, and the black men are likely to be kept out as in the past. This
refusal to regpter blacks was a part of a general scheme to disenfranchise them, to which
defendants and the state itself were parties.O [FN29]. The petitioner &ngtidubth
these provisions and a conspiracy by state officials to stop African Americans from
registeing before they took effect were in violation of the Fifteenth Amendnienthe
Court held that Orelief from a great political wrong, if done, as alleged, by the people of a
state and the state itself, must be given by them or by the legislative ahdabpoli
department of the government of the United States.O [FN30]. The Court continued to hold
this position through a number of early twentieth century intimidation cases. [FN31].

The first state law held unconstitutional vis a vis the Fifteenth Amendwesht
voter qualification standard in the state of Maryland, held unconstitutional in 1915.
[FN32]. The law allowed citizens of Maryland to vote if they paid a certain amount of
taxes, were naturalized, or had voted before 1868. [FN33]. The Court eldtite third
standard is void because it amounts to a mere denial of the operative effect df the 15

Amendment, and, based upon that conception, proceedscteate and restablish a



condition which the Amendment prohibits and the existence of whashpheviously
been stricken down in consequence of the-medfrative force of its prohibitions.O
[FN34]. In other words, the Maryland law was unconstitutional because it directly
recreated the racialized disparity in voting that the Fifteenth Amendneahtblen
ratified to changeA case the same day struck down an Oklahoma law extending a
literacy test requirement only to those who could not vote in 1866. [FN35keThe
decisiors struck down a state law which had the direct effect of disenfranchisingrform
slaves (those who did not have the right to vote before 1868 and former slaves were
largely the same group), but left in place less direct measures like literacy tests and
offered no protection from nestate voter intimidation.

In Love v. Griffith the Supreme Court ruled GathiteO primaries a violation of
the Fifteenth Amendment, striking down a procedure of the Texas Democratic Party
sanctioned by Texas state laj¥N36]. Still, when such a primary was restricted to the
membersof the Democratic Rty, and the Democratic Party chose to restrict its
membership to white people, the Court held that it did not violate the Fifteenth
Amendment (or the Fourteenth) because it was not state action. [FN338. officers of
government cannot be chosen atfariesand primaries were the product of voluntary
association, howevede factothese alwhite elections werede jure they had not
constituted state action depriving blacks of the right to vote. [FN38].

The Supreme Court held constant in its claim tint Fifteenth Amendment
provided no defense against private action to interrupt the voting process, whether the

private actor was a political party or an individual [FN3Bje Court held that literacy



tests could not be determined unconstitutional onir thace, no matter how
discriminatory their outcome. [FN40].

Both the legislative and judicial tides began to change in the 1960s. The Supreme
Court handed down a series of decisions invalidating districting laws [FN41],
discriminatory votecounting sckmes [FN42],and literacy testsemployed for the
purposes of discriminatiofFN43]. Still, well into the 1960s, literacy tests generally
remained valid, prohibition against state action interfering with the right to vote was
nascent, and prohibitions agsimonstate action did not really exist.

It was in this uncertain atmosphere that the 1965 Voting Rights Act was passed,
which provided affirmative rights to vote [FN44h addition to speaking to state laws,
the Voting Rights Act directly governed initiual action, specifically banning voter
intimidation:

No person, whether acting under color of law or otherwise, shall intimidate, threaten, or
coerce, or attempt to intimidate, threaten, or coerce any person for voting or attempting to
vote, or intimid&e, threaten, or coerce, or attempt to intimidate, threaten, or coerce any
person for urging or aiding any person to vote or attempt to vote, or intimidate, threaten,
or coerce any person for exercising any powers or duties gedgon 1973a(ajl973d

1973f, 19739 1973h or 1973j(e)of this title.[FN45].

Despite previous failures to strike down many of the implements of voter qualification
that the Voting Rights Act banned, the Supreme Court held the Voting Rights Act a
Constitutional provision to eafce the Fifteenth Amendmermxplaining that:

[P]rovisions ofVoting Rights Actof 1965 pertaining to suspension of eligibility tests or
devices, review of proposed alteration of voting qualifications and procedures,
appointment of federal voting examiserexamination of applicants for registration,
challenges to eligibility listings, termination of listing procedures, and enforcement
proceedings in criminal contempt cases were appropriate means for carrying out
Congress' constitutional responsibilitiemder the Fifteenth Amendmentand were
consonant with all other provisions of the ConstitutiéiiN46].



Subsequent decisions affirmed the Voting Rights ActOs ability to abolish poll taxes
[FN47], to prevent literacy tests from disqualifying anyone who ¢@udpleted the

sixth grade [FN48], and to give the Attorney General the power to sue for the rights
of what would otherwise be considered private voters [FN49].

The provision of the Voting Rights Act relevant to intimidation, 42 U.S.C.A.
11973(iYb), hasbeen the subject of a number of constitutional challenges, mostly
challenging its reach to private citizensO actions [FN8B]le the purposes of the
provision have been lauded [FN51], the Supreme Court has never held affirmed any
conviction or penalty wther the intimidation provision of the Voting Rights Act, and
the Circuits have declined to enforce it on a number of occasions. [FN52]. While the
other provisions of the Voting Rights Act have been the subject of substantial
successful federal litigatiothe intmidation section has not been. As Justice Stevens
showed inSpencer v. Pughthe Court has been reticent to enforce-emitmidation
measures, expressing concern about the possibility of knowing for suriittivat
voter intimidation will occur,and preferring to leave such decision at the state and
local level [FN53] Justice Stevens wrote, Ol have faith that the elected officials and
numerous election volunteers on the ground will carry out their responsibilities in a
way that will enable quiled voters to cast their ballotsO despite his observation that
Othe threat of voter intimidation is not new to our electoral syStel@monstrating
what appears to be an unwillingness to enforce section 1973(i)(b). [FN54].

The law of voter intimidatiorpoints in many different directions at the same
time. On one hand, the Fifteenth Amendment jurisprudence has made it clear that

basing voting qualifications on pf&ivil War (and thus race) lines is unacceptable,



and the Voting Rights Act had some suscesstamping out blatantly discriminatory
state practices like the requirement of property ownership, literacy tests, and race
based primaries. The Attorney General and the Department of Justice can now sue for
the rights of voters around the country. @re other hand, reports of voter
intimidation are still omnipresent in United States electoral politidhose who
would intimidate voters but for laws against those blatant measures do not disappear
or quit, but reshape their tactics to fly under théaraof the Constitution and the
CourtsO enforcement thereof. They do not give up, but innévared these
innovations are the tactics of voter intimidation in th& @dntury.
Innovations in Voter Intimidation Tactics

The central argument of this papgithat voter intimidation in the United States is
not over, it has taken different forms. This is an argument that feminists make about
gender discrimination. Feminists argue that the combination of feminist advocacy and
societyOs desire to see itgslfmore modern have resulted in increasing the spectrum of
possibilities that we imagine womenOs lives cofainw, we can see women working
outside of the home, in positions of power in business and politics, and defining their
lives by some goal othéhan motherhood but have noerasedthe fact that there is a
limited spectrum of capacities that society assigns to those gendered female [FN55].
Instead, those lines have expandednuchthat they seem to have disappeared, such that
we do not recogn& their continued presence (and the related continued gender
subordination). The lines® continued presence, along with our assumption that they have

disappeared, creates a new, more subtle, and more insidious sort of subordination [FN56].

1C



The reasoning othis argument can be applied to voter intimidation in the theory
and practice of United States politics. Voter intimidation was once both commonplace
and accepted among the political elite. Given advocacy, changes in the law, and
modernization of the etéorate, it is no longer acceptable to advocate the intimidation of
minority voters. Many of the old tactics of voter intimidation have either been made
explicitly illegal or will not be tolerated by a society which generally holds itself above
the idea ofvoter intimidation. Still, as George Hill stated in the introduction to this paper,
like a century ago, the profit of voter intimidation has not disappeared. Both candidates
and others who perceive themselves intensely interested in a particular skitfefand
in the privilege of a particular group of people stand to profit from making certain that
some peopleOs votes do not count.

Given the continued existence of this interest, it does not make sense for voter
intimidation to have gone away. Instieaoter intimidation is becoming more nuanced.

As voter rights laws become more intricate, intimidation tactics become more indirect
and covert. They hide behind free speech, free assembly, and even election monitoring
To the extent that the old tactio$ direct intimidation is being betr policed, indirect
tacticsare becoming more rampaifibe disenfranchisement of the past was reading tests,
armed poll patrol, and threats to peopleOs Jotesdisenfranchisement of the®2dentury

is about roadblodk replays, and redirectiotactics which are more difficult to police.

For the purposes of this studpadblocksarepublic works or other construction
project used to obstruct votersO paths to their polling pl&esiaysare the use of
photographicor videotaping technology to intimidate voters within a polling place

Redirectionis the use of false information, either over the radio, over the phone, or in
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print media to mislead people into missing their opportunities to. Vaigether, these
tactcs demonstrate and are representative of the new trends in voter intimidation,
innovations to evade both laws against intimidation and prevailing social norms.
Roadblocks

| became interested in roadblocks as a voter intimidation tactic when |
encounteredone ten years ago in Florida District 1. As a campaign worker for the
Florida Democratic Party, | was charged with driving residents of-incame
neighborhoods to their voting locations in order to insure that they had a chance to vote.
| was assignetb a public housing project in Warrington, Florida, the residents of which
were supposed to vote at a church about two miles from their homes. On my first drive
to the polling place, | had a van full of seven potential voters. We drove up to the church
on a oneway street from the residentsO homes. That street was closed for construction,
and there was an unattended bulldozer in the middle of the street. Because of a labyrinth
of other oneway streets and scarce parking, driving the voters to the chuoakd
require a detour of almost two more miles. The grumpy residents of my van were not
interested® they were convinced that | had driven them to the wrong place, or that | had
tricked them into coming out at the wrong time. With my captive audienoagde the
detour, and drove around to the far side of the church. Sure enough, it was open, and my
charges were supposed to vote there, however little effort was put into making that fact
obvious from the direction that the voters would actually usepgooaph the church. The
next morning, the bulldozer was gone, no obvious construction had taken place, and |
could only wonder how many voters had been deterred by the roadblock at my assigned

polling place. [FN57]
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Since my experience with a roadblock, amber of roadblocks have been
reported around the United States. While this tactic is least developed in the literature,
the case law, and the public eye of the three new tactics being explored in this paper,
there is evidence that roadblocks both do o@nd do so in increasing frequency and
diversity of geographic locationMost recently, there have been claims of several
roadblocks during the 2006 elections. In King County, Washington, there have been
reports that the county officials exaggerated repoi flooding on rural roads, cautioning
people to Okeep their personal safety in mind when debating whether or not to travel to
their polling place.O [FN58]n my slideshow, | showed a picture of a roadblock erected
in Pasadena, California during th@0B elections. This roadblock closed a-eoveg street
to a polling place, requiring potential voters to walk more than three blocks to get to the
polling place. [FN59]. Similar allegations were made in Champaign, lllinois and
Cleveland, Ohio during the 26 elections.

In the 2000 elections, one of the most prominent reports of a roadblock came
from the disputed state of Florida. Voters reported that there was a Oconstruction projectO
and police checkpoint outside of the First Baptist Church of Woodnillallahassee (a
Democratic precinct in a Republican district). [FN60]. Similar allegations can be found in
Broward, Duval, and Escambia Countigsso,

Witnesses also reported that one, and possibly more, polling places were moved without
notice to thevoters and without the placement of a sign at the site, as required by Florida
law. As a result, the minority voters served by this polling place either had to overcome
the barrier of locating their new polling place on their own (telephone calls tdoalect
officials were either not answered or not helpful) or were denied the right to vote because
they could not locate their polling pladEN61].

No systematic study of the use of roadblocks as a voter intimidation tactic has been

completed; most of thenterest in the phenomenon, for now, is both haphazard and
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passing. | believe that roadblocks are likely to become more common and more
systematic as a method of voter intimidation. They have several advantages for those
looking to keep certain voters aw from the polls. First, those who would defend the
right to vote do not yet have a discourse to identify and discuss the use of public works
projects to block voters from reaching their polling place. My nomenclature,
Oroadblocks,O has yet to catch oa there is no other generalized term. Different
names, like Opublic works,0 Oroadblock,O Oroad construction,O Oprecinct fencing,O and
Opolling obstructionO make it difficult to form a centralized discourse about this process.
Without the words to discasroadblocks as a phenomena, votersO advocates cannot see
roadblocks as a larger trend, rather than a few isolated incidents (which | argue it is).

Second, roadblocks have the air of legitimacy. Someone who sees a bulldozer in
the middle of the streetbds not automatically associate it with voter intimidation, like a
literacy test, a fake immigration bust, or the like. Instead, it looks dikeoad
construction projectWhen we must avoid these in our daily lives, we do not question the
legitimacy of he stateOs right to fix the road, we simply complain about the timing or the
expense, wait in traffic, and move orlJnrelated jurisprudence has found that road
closure, even if arbitrary does not violate the right to travel, so long as there is another
(even less convenient) way to get to the destinat[iN62]. Therefore, literally,
roadblocksare legal, and the presence of one, even on Election Day, appears to be
nothing out of the ordinary.

Third, roadblocks, like other voter intimidation tacticsttud past, are most likely
to be successful in scaring away the most marginalized voters. The roadblock in

Pasadena, California (precinct average income: $175,000; source: realestate.yahoo.com)
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did not affect voter turnout rates to that precinct outsidemiargin of error in counting
[FN63]. Others, however, have reported that roadblocks are more likely to occur and
more likely to affect voter turnout in neighborhoods and precincts where the majority of
voters are poor and/or racial minorities [FN64].

Finally, unlike literacy tests and other older methods of voter exclusion,
roadblocks can be implemented at the level of local government adh laocbasis. The
localness means that voter intimidation tools are now in the hands of smaller
governmental orgazations; thead hocnature of their implementation means that their
implementers are less likely to be either caught or punished under the current
combination of statutory framework and activist awaren&€ssdate, the question the
legality of roadblock$ias yet to be litigated.

Replays

A replay is the use of videotaping technology at or inside a polling place for the
purpose of intimidating voters. Unlike the case of roadblocks, a public discourse on
replays has been brewing for more than a decade r&mil, the precise legal status of
the tactic is less than clear.

Videotaping projects claim to be documenting the vote to avoid voter fraud, but,
like many other methods of voter intimidation, actually scare voters into believing either
that their vo¢ will be not anonymous or that the videotape of their presence at the polls
will be used against them at some later time and/or date (for example, in immigration
proceedings). As the Associated Press documents:

Despite the GOP spokesmanOs claim, Absoéated Pressreported that a Justice
Department official, speaking on grounds of anonymity, described such monitoring of
voters as a phenomenon of the last 10 years. The official noted that it started in 1988 with
uniformed security guards being placed gty Latino precincts in Orange County,
California. OAIl of these moves are called ballot security moves, moves by plain citizens
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to keep illegal voters from the polls,O the official said, Obut none targeted illegal voters.
They all targeted minority vote and specifically threatened them with some dire
consequence if thereeaproblems with voter records.O [FN65]

Like roadblocks, replay tactics are most likely to be used on the most marginalized of

voters, who may fear that there is some legitimacyé¢otactic. The Mexican American

Legal Defense and Educational Fund documented one particularly disturbing instance:
Latino voters were approached by one man carrying a camcorder, another holding a
clipboard, and the third wearing a law enforcement embledrazholstered gun. The men
attempted to ask Latino voters questions, write down their personal information, and

videotape them as they went to cast their Vi¢iN66]

Unlike the roadblock question, the question of videotaping at the polls has beeypublic
debated. In reference to plans in the state of MississippAttbeney GeneralOs Office

has described replays as a tactic likely to Omake black voters feel uncomfortable and
apprehensive about votingO and as a violation of the intimidation clause \@bting

Rights Act. [FN67]. The same letter warns that Owe will not countenance any thinly
veiled attempts to intimidate black voters at the pollsO [FNBBtesponding to a query

from Alabama, the Assistant Attorney General explained that:

We have fond that no useful information is obtained, and federal law is likely to be
violated, when private citizens form Oballot securityO forces and attempt to take over the
role of policing polling places. While this type of action is of proffered in the mfise
helping law enforcement officials, the filming at and near the polls achieves nothing of
the kind. Instead, we have found that such action intimidates lawful voters and interjects
an element of fear into the process by which our republican form ofrgueat is
guaranteed to our citizens. More specifically, such an attempt to videotape areas where
black voters are present at their polling places could constitute a violation of Section
11(b) of the Voting Rights Act E we therefore would urge that yod all other parties

and organization avoid filming at polling places on election day. [FN69].

Mississippi and Alabama are not the only places where replays have been used as a
method of voter intimidation. Congressperson Martin Frost descal@dallosecurityO

program which involved replays. [FN70]. In response, the Assistant Attorney General
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replied that Owe have asked to be notified of any specific information of unlawful
activity. We are prepared to intervene if necessary.O [FN71].

Despite this stement from the federal government about the clear illegality of
replay as a tactic of voter intimidation, instances have been recorded all over the country.
Several sources documented that:

In North Carolina, Republican Party Leaders in Cumberland arzkletgburg Counties
have made plans to give Republican peditchers video cameras to record voters as they
go to cast their ballots E In Georgia, the DeKalb County Republican partyOs effort to
arm their poll watchers with video cameras was rejected by stficials. [FN72].

The Attorney GeneralOs Office has made clear that it considers videotaping at the polls a
form of voter intimidation, often targeted at the poor and minorities. Still, there are those
who either claim or believe that videotaping vetas they vote actually helps guard
againstvoter intimidation. An organization called OVideo the VoteO tried to coordinate a
full, popular videotaping of the 2006 elections. Their website explains their mission:

Welcome to Video the Vote. Our goal is piootect the vote by being the eyes and ears
where ballots are cast and counted on Election Day. We will document and report any
irregularities that occur at polling places and boards of elections while they are
happening, enabling the media and publisveich-dog the electoral process across our
country E In 2000 and 2004, we saw many problems at the polls: long lines, eligible
voters turned away, voter intimidation, misallocation and malfunctioning of voting
equipment. These stories were largely ignaaedhey took a back seat to the calling of
races on Election Day. Then, days and weeks later, a more complete picture of voter
disenfranchisement emerdédbut it was too late. The elections were over and the media
had moved onFN73].

While documentatiorof problems when they happen is valuable, a more reliable poll
worker system combined with some rale mechanism to report voter intimidation

would solve that, without violating the privacy rights of voters and intimidating them as
they cast their votesAs the Attorney General indicates, most videotaping efforts are a

thinly veiled effort to scare black voters away from the polls. [FN34ll, the issue of
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replays has yet to be the subject of federal litigat®iven that, it is appropriate that
replays be treated as a voter intimidation tactic in this study.
Redirections

Redirections are a third methodadter intimidation which have been employed
with increasing frequency in recent yedR&directionis the use of false information to
mislead peple into missing their opportunities to vote. Redirections are being recorded
with alarming frequency all over the country. In the appendix, | have included pictures
of a number of the redirections that | have discovered over the course of researsh for th
project. These show a variety of redirection tactics. The first, which appears to be a
simple notice of when the election is, tells voters the wrong date to cast their vote. The
second appears to be an official notice telling voters that, if thestesgd with the help
of the NAACP or other liberal organizations, their registration is invalid, and they are not
eligible to vote. It apologizes to the voters, and calls them a Othreat to democracyO
[Appendix 1]. The final image is of a flyer passed imuMilwaukee by an organization
claiming to represent the Black Voters Leag@@ming from a position of apparent trust,
it threatens voters that their children will be taken away if they violate one or more
Ovoting laws,O instructing them that theyrareallowed to vote if they have already
voted that year, if they have ever received a traffic ticket, or if anyone in their family has
ever been convicted of anything. [Appendix 1]. These pictures are not of isolated
incidents; redirections have becomecammon technique for attempting to exclude
minority voters from the polls.

Numerous redirections have been documented all around the country, focusing on

misinformation to either give minorities bad voting information or to scare them away
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from the pols. A number of redirections include people intimidating voters by posing as
federal agents, as was a part of the Arizona roadblock discussed above. Another example
of intimidators posing as federal agents came from Philadelphia, where:

Men with clipboard bearing officialooking insignias were reportedly dispatched to
African American neighborhoods. Tom Lindenfeld, who ran a cotintnidation
campaign for Democratic candidate John Street, said there were 300 cars with the decals
resembling such feddragencies as the DEA and ATF and that the men were asking
prospective voters for identification. In a pedtction poll of 1000 AfricarAmerican

voters, seven percent said they had encountered sucts efffd75].

Others, like the like the flyer in Agmdix 1 from Milwaukee, attempt to combine
winning votersO trust with playing on marginalized votersO fears and weaknesses. The
Milwaukee flyer capitalized on votersO fears ofinsnwith the law, and a Baltimore,
Marylandflyer on their fear of debt ancteditors. In Maryland, Oanonymous fliers were
posted in some AfricaAmerican neighborhoods with the heading OURGENT NOTICE.O
The flier listed the wrong date for Election Day and warned that parking tickets and
overdue rent should be paid before votinfF876]. In South Carolina, a candidate
pretended to be minority votersO friend by Owarning® them that the election is not worth
going to jail. An excerpt from a news story about the event describes the deception:

In Dillon County,South Carolinaseveraldays before Election Day, GOP state Rep. Son
Kinon mailed more than 3,000 brochures to black voters. The outside of the brochure
read, OYou have always been my friend, so donOt chance GOING TO JAIL on Election
Day!O ... OSLED agents, FBI agents, peopta the Justice Department and undercover
agents will be in Dillon County working this election. People who you think are your
friends, and even your neighbors, could be the very ones that turn you in. THIS

Redirections are not limited to a single geographic, degget group, or subject matter
they are employed in locations as diverse as rural South Carolina and urban New York

City. An observer recounts:

19



Signs in English and Spanish were posted at sybevdrances, on lamp posts, on phone
booths and other locations in Latino areas in Manhattan, Brooklyn and the Bronx. The
signs misinformed voters about the role of federal officials in the election, incorrectly
stating that federal authorities, includimgmigration officials, would be at the polls. The
signs also threatened illegal voters with prosecution, severance of benefits and
deportatim. [FN78].

A google search reveals redirections in almost every state in the country, with diverse
perpetrators ah specific causes, but the common goal of keeping minorities and other
marginalized voters away from the polls on election day. Unlike roadblocks, redirections
are often perpetrated by ngtateand non-party volunteers. Instead, they are instituted
eithe individual candidatesO campaigns or individual voter intimidation entrepreneurs.
Though they technically violate the intimidation section of the Voting Rights Act,
redirections have never been directly litigated. This is likely in part becausefficsldi
to either identify the perpetrator of a redirection or to quantify the damage which is done.
Still, courts have referred to misinformation campaigns in justifyingcamapaigning
zones around polling precincts [FN79], so there is some awarenesdirections as a
problem. An effective mechanism of dealing with them, however, seems more elusive.
Applying Voter Intimidation Law to Roadblocks, Replays, and Redirections

A colorable argument can be made that roadblocks, replays, and redirections
violate Section 11(b) of the Voting Rights Act as voter intimidation, and are thus
punishable as such. This is certainly the position that the Attorney GeneralOs office has
taken when asked about replay tactics. Still, Section 11(b) has never been ipsistentl
enforced, and courts have not recognized these tactics as a violation of Section 11(b).
While some state governments have stopped the employment of these tactics, far more
are either oblivious or apathetic. Further, a state government strategy wiisdbea

piecemeal in the face of threats to votersO rights on the basis of race. Certainly, the
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enforcement of section 11(b) would be a good place to start attacking these new
innovations in voter intimidation. This section aims at exploring this and ptitential

legal approaches to these tactics, separately and together.

Roadblocks

Of these tactics, it appears easiest to argue that roadblocks violate the Fifteenth
Amendment, since it normally requires state action to close a road or to engage a road
construction project. While it is easy to prove a roadblock is state action, however, it is
less easy to prove that it is motivated to deny minorities the right to Inotiee limited
discussion of roadblocks which has occurred to this point, local goeetaraxplain the
roadblocks in the guise of legitimate construction projects for the public good which just
happened to overlap with or occur on Election Day. Why was it in a minority
neighborhood? Because those streets are undendkedisrepair and ithe most. Since
Fifteenth Amendment jurisprudence lacks weighing mechanisms for legitimate state
interest, proffered reason, real reason, and disparate impact, it will be diffigutivie
roadblocks as voter intimidation, even though the race, incong, palitical party
affiliations of the targeted precincts make clear that redirections are a tool of the powerful
to disenfranchise the powerless.

Perhaps a disparate impact jurisprudence for the Fifteenth Amendment would be
one way to target roadblocksPerhaps another way to target roadblocks would be to
decrease their effectivenesSeveral European countries engage in -partisan,
government based efforts to clear up confusion about going to the polls. These efforts,
which will be discussed in great detail below, include actively informing the public

(through mailing or radio or television) about the electoral process and placing federal
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monitors at each polling place. These tactics would certainly be expensive, but so long as
peopleOs right to teois at stake, may be necessary. A third approach might be to amend
the Voting Rights Act to assure convenient and clear passage to polling places for voters.
This method may be effective, but risks what courts have worried would be
unconstitutional intderence in state action.

Replays

Replaysare difficult to parse in relation to the current law and potential legal
solutions, not least because their harm is not universally agreed upon. There are some
who defend replays as good practice in electionitoong, and others who challenge
them as voter intimidation. While the evidence shows that the majority of Ovideo the
voteO and Oballot securityO initiatives involving cameras and video carsevaser
intimidation tactics, that evidence is very ciratantial, and is difficult to universalize.

Also, while the Attorney GeneralOs office has expressed its view that videotaping at the
polls is a violation of the intimidation provision of the Voting Rights Act, there is a
dearth of universal support forahcontention.

Still, the intensity of the debate over the value of replays seems unnecessary,
since the United States electorate dealt with many of these contentions in the original
discussion of and implementation of the secret ballot [FN8&03valudion of the secret
ballot law in the nineteenth century, the Pennsylvania Supreme Court explained that Othe
law itself may be regarded in light of an attempt on the part of the people to secure a
pure, free, and unintimidated ballot. Every presumption favor of the constitutionality
of the law.O [FN81]0If the ballot is to be absolutely secret, no one should be allowed to

see it during the process of marking, except the voter himself,O protecting both the voterOs
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right to vote and his privacy [FN82Therefore, Oany violation of the legal requirements
of secrecy necessarily vitiates the ballots affected therebyO [FNBR8plays are both
direct and indirect violations of ballot secrecy. Perhaps this is a fruitful direction for legal
attack.
Redirectios

Like replays, edirections pose tgi legal problems, because they are subject to a
First Amendment defensé&elephone calls, even by political candidates for the purpose
of election to public office, have been determined to be private sgé&idy], ard
therefore beyond the reach of regulation for content. Telephone redirections may
currently be protected by the First Amendment. While false speech does not merit
constitutional protection wén the speaker knows it is falgeN85|, the state interest in
ensuring fair campaigning has been considered Odifferent and less powerfulQ than
compelling state interests which hgustified limiting speech [FN86In fact, thoughthe
First and Fifteenth Amendment have never been directly weighed, inquiry intattme tr
or falseness of campaign speech has generadig kejected by the courts [FN87

Redirections clearly violate both the Fifteenth Amendment and Section 11(b) of
the Voting Rights Act. They can also be characterized as hate speech. Courts could
weigh these interests against the First Amendment rights of those who would engage in
voter intimidation to determine that state interest in enfranchisement outweighs the right
to use campaign speech to mislead people into losing their right to vote. Alsoulde
engage in tactics which would make redirections less effebtolear, government based

information campaigns telling people when and how to vote, and warning them against
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misinformation that they might receive. These ideas might make progressraasing
the disenfranchisement redirections are currently causing.
New Innovations, Old Laws

This brief overview has pointed out some fruitful directions both for legal attack
and for practical redress of innovations in voter intimidation tactics. Shewld be
attacked as violations of the Fifteenth Amendment and the Voting Rights ActOs
intimidation provision. Perhaps amendments to the Voting Rights Act could stem the
trend of roadblocks, emphasis on secret ballot jurisprudence could be used against
replays, and insidious speech jurisprudence could be a tool to combat redirections.
Perhaps all of these tools can be combined with effective and -tanguohg voter
protection and information campaigns lessening the tacticsO effectiveness. Still, these
solutions seem like the equivalent of putting a bandaid on a gunshot BRdteyg are
piecemeal solutions to a systemde problembthe desirability of voter intimidation.

| contend that the problem does not solely lighm technicality of voting lawsro
voting procedures. After all, the law says that everyone can participate in the political
process, and forms of voter fraud and voter intimidation are outlawed as soon as they are
used in practice. It is not that voter fragdot illegal it is thatthose whose minds and
hearts are (directly or indirectly) convinced that the marginalized do not merit either
enfranchisement or equal treatment will always find a way around any law protecting
enfranchisement. | think that it is the adversarial, diffezdrased reasoning that forms
the logical structure of the current political system that is at fault for the current lack of
democracy in the United States and pleepetuation of voter intimidation. | contetitht

true enfranchisement andemocracy is impssible in a world stuck in that mindset.
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Instead, a paradigm shift in thinking about what minorities and margesaad a
deconstruction of theus/them dichotomy which encourages disenfranchisement is
essential to changing the root problem: that mosipleeare left out of the fitical
decisionmaking process, and those OmostO people are societyOs most marginalized.
outline a framework for such@aradigm shift in the concluding section of this paper.

A New Approach to Voting Law: Empathy, Respect, Democracy

If the root problem is in the framing of the meaning of voting and political
participation, an alternative framework is necessary and importatiis final section, |
wonder what it would look like to fraenthe system of political decisianaing on a
principle which included the people at the political margiAs.a conceptual example,
employthe concept oflialoguebasedempathy from feminist philosophyintroduce the
concept, and use it to provide some general guidelines for the framhimpolitical
participation.

Empathy as a Political Discourse

Feminist in philosophy and political science argue that a political strategy of
empowerment is necessary to reverse marginalization and political discrimination and to
combat the oppression é@subordination of a political system dominated by privileged
knowledges which claim neutrality and objectivity and argue for the elusive equality.

An important factor is to note that voter intimidation is not either race, gender, or
class neutral; inssal, it is targeted at thosdready marginalized on the basis of race,
gender, or class.Sandra HardingOs understanding of Ostrong objectattgiOpts to
operationalize such an effd&N88]. HardingOs concept of Ostrong objectivityO draws on

Ostandpotinepistemologies to provide a kind of method for maximizing our ability to
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block Omight makes rightO in the sciencesO and in tfiEN8@]. Strong objectivity
movesapparenneutrality from the solution to the probldfN90].

Since @parently Oneutrakbowledge is actually defined by the social groups in
powerin a given political atmosphere atise claim of OneutralityO astool to silence
other voices, Ostrong objectivityO tries to include more voices. OStrong objectivityO would
incorporate the voiceof those who are disenfranchised by intimidation efforts to call it
Orace and class subordinative disenfranchisementO (or the like) rather than the apparently
neutral Ovoter intimidationO which everyone knows targets racial minorities and the poor.

Seeng race subordination where it is and calling it by name is an important step.
The exclusion of pluralistic knowledges as the most silencing impact of the utilization of
purportedly objective legal standardss Harding explains, Owe could say that holding
truth as an ideal for scientific claims as well as tmtximizing procedures are not just
unachievable but incoherent. . . .. truth claims are a way of closing down discussion, of
ending critical dialogue, of invoking authoritarian standafé®®1]. As a resultboth
ruleemaking and ruleenforcement should intentionally include diverse voices from
different social groupgs a measure of the validity of the reasonamgl as a tool of
decisionmaking  This approach, based in pasionial feminism, takes three
assumptions as basic: human relational autonomy, drvased and constructed
knowledge, and the value of dialogical approach to knowledge synthesis. | will briefly
explain these assumptions to give substance to the concept.

First, this approachtakes the assumption of relational autonomy as basic.
Schemanargues thatuunderstanding integral humanterconnectedness influences the

ways that we think about knowledge. She explains that Oattention to interconnectedness
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can also make possible an epistdogy that doesnOt start by positing a separation
between the knower and known, and then enforcing that separation in the name of
maintainingobjectivityO [FN92]

Instead, Nancy HirschmannQOs understandings of political and moral obligation a
a useful drting point understanding human relational autono®lye explains that
obligation, in the liberal sense, is generally discussed as a limit on behavior, a
requirement of nofaction [FN93]. Most theories of obligation are, then, based in the
idea of having consented to those behavioral limitations in some (implicit but)
voluntaristic way, like, for example, a social contrdti94]. Voluntary consent doesnOt
work practicallybit has never happened. Feminisms help reach this insight because they
see the gader bias in this understanding of how obligation wdfi§95]. In other
words, the nature of the epistemology of political obligation is such thabiased in
terms of race, gender, and class.

In discussing gender bias in obligation, Hirschmann resgte Oclaim that
freedom is centralO to traditial understandings [FNQ6] She loosely explains the
purposes of civil society as the protection of natural freedom and ensuring that the
individual can act tagonally [FN97] But freedoms perceived to hatural are not always
gendemeutral. Psychoanalytically, the girl is more likely to learn sameness from
mothers and the boy is more likely to learn difference, so the boy develops conflictual
tendencies and the girl peaceful offeéd98]. BoysO freedoia reactive autonomy; girlsO
is relational autonomyFN99]. This has a twofold effect, according to Hirschm&nn

both in the ways that gendered lives play out and in the struggle for discursive
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recognition. Hirschmann explains the latter, as she télaatahe relationship between
freedom, recognition, and violence:

If the conception of freedom as negative is premised on the struggle for recognition,
particularly on the ability to be recognized without reciprocaBldhnon-recognition is

(as it is forthe Oedipal boy and HegelOs master) a form of power and viéléresiom,

too, must be at least in part an expression of that same poweioterte. [FN100]

She explains that, in an obligatory relationship, the obligated must recogaiablidpor

but not vice versa [FN101] Often, woma are the obligated and men the obligor, in a
cycle which has selperpetuated for much of history. Hirschmann understands that the
feminine is obligated to recognize the masculine and the masculine is not obtmated
recognize the feminine. Assumed consent to obligation thus becomes insidious and
counterproductive, as Hirschmann explains that Oconsent thus seems to save us from
authoritarian coercion. But in reality it merethasks itO [FN102Femininities coméo

an unfair bargaining table with an unfair bargaining position. Hirschmann explains it as a
trap where Oeven acts of dissent are interpreted as acts of consent, and unfair bargaining
positions belie the fedom implicit in free choiceO [FN103]In this way, voluntarist
theories of obligation lead to gender subordination and totalitariamischhave similar

affects across subordinated gro(ipsl104]

Hirschmann explains that feminisms can help sort out the conceptual mess of
political obligation. Sk explains that a feminist understanding of the function of consent
would not be based in the assumption that all choices made are made from a perspective
of freedom [FN105] Instead, feminisms see and understand (mostly because they have
experienced) Gsponsibility in the sense of response, or even obligation itself; that is,
from a Ofeminist standpoint,® perhaps obligation needs to be taken a§Fi¢66D

She explains that Oone cannot merely add womenOs experience to the dominant discourse
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becaus the two utilize different ontological and epistemological framewdikis07).
Instead, Oa fully consistent consent theory would have to include (perhaps paradoxically)
the recognition that not all obligations are sesumedO [FN1Q8] Feminist
undersandings of obligation see obligation as sometimes forced, and always relational.

The assumption of relational autonomy is accompanied by the assumption of the
existence and value of knowledges and experiences differentiated on the basis of group
memberstp. The assumption of the existence of these knowledges was detailed above,;
their value will be discussed briefly here. Harding advocates Ostarting thought from
marginalized livesO as standpoint epistemologies recommend, for Omore rigorous, more
competentstandards for maximizing objectivityfEN109]. bell hooks explains that
politicized knowledge of and from marginality uniquely strengthens analysis. She
contends that Othese statements identify marginality as much more than a site of
deprivation; in factl was saying just the opposite, that it is also the site of radical
possibility, a space of resista@fFN110] The contribution of these knowledges is
multifaceted as, Othe critical counterdiscourse by the colonized can appear either as an
oppositionaldiscourse, by those who, say, actively work to overthrow the rule of the
colonized, or as a more ambivalent, complicitous discourse by those of criticize the evils
of colonialism even as they also extol its virtues and its nece§skyjd1].

Finally, given interdependence of human knowledges and chaicdshe value
of those diverse knowledges, dynamic objectivity assumes that a dialogical knowledge
production process (and thus dialogical production of the law) is a viable and valuable
option. Jill Steanslescribes the process of dialectical knowledge creation as she explains

that Oconceptualization and conceptual frameworks are produced by concrete
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understanding of the significance of social facts generated by the process of reflection
and thought [a diaktic béween subjective and objecti@[FN112]

Anthias explains that the process of constructing such a dialogue is difficult and
fragile, fraught with substantial contingencfFN113]. She describes the dialectic of
ethical discussion:

One of the most nessing theoretical and political issues of the present moment is to
consider the potential found in the dialogical moment that moves beyond collective
imaginings. This involves thinking about ways that on the one hand validate and respect
differences oflocation and positionality (as well as the validity of the collective
imaginings that inform peoples valued and cherished beliefs, cultural practices, and self
identities), without neglecting the important issue of equality for individaatsgroups.
[FN114].

Nira YuvalDavis calls such a dialogue Otransversal.0 She claims that transversal
politics aims Oto be an alternative to the ersialism/relativism dichotomy[BEN115]
Yuval-Davis describes not only a dialogue, but a structured one which attéonpts
understand the ways in which ideas relate, both conceptually and in power terms. She
explains that transversal politics Oaims at providing answers to the crucial
theoretical/political questions of how and with whom we should work if/when we accept
that we are all different as deconstructionist theeegueO [FN116]

Anthias contends that Oeffective dialogue requires an already formulated mutual
respect, a common communication language, and a common starting point in terms of
power. It also assursgyood will of partners in dialogu§FN117]. Hajer discusses the
dialogue as a discussion, or way of communicating, much like any interpersonal
conversation. HarguesOdiscourse is seen as synonymous with discussion, or is at best
understood as a Oreodf talking.O(FN118]. Conversations can produce alternative

discourses that entail new subject positiffN119]. These new subject positions, the
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result of dynamic objectivity, can be used to inform-laaking and the formation of
legal process

Sud a transversal dialogue would be governed by the terms of empathy and
cooperationChristine Sylvester argues that empathetic cooperation is a way of dealing
with interaction and obligatiofFN120] She explains that Oempathy rests on the ability
and wilingness to enter into the feeling or spirit of something and appreciate it fully. It is
to hear what the nativized say and be transformed in part by our appreciation of their
storiesQFN121]

In other words, empathy can be, at least in part, underssosdlidarity inspired
by feminist consciousnesgFN122]. Sylvester provides a definition of empathetic
cooperation and expands on the political implications of this understanding:

To be empathetically cooperative is to become relationally rather thativedac
autonomous with those we have defined as unmistakably other, with those who are not
inside Oour® community, our value system . . . . One does not take up permanent domicile
in the other when one has empathy; one does not universalize her expersence
something OIO can know absolutely, thus cannibalizing her. Rather, one appreciates the
similarities that are echoes of oneOs independent experience . . . . Empathy enables
respectful negotiations with contentious others because we can recognize taryolun
similarities across difference as well as differences that mark independent identity. There
is no arrogance of uniqueness. Precious little committed defsresis. [FN123]

Empathetic cooperation, then, is based on an intentional feeling c#atedness focused

on subordination. Fiona Robinson explains thaisCcrucial to examine how structural
features of institutionalized relations combine with typical situations to enable or deform
the abilities of all concerned to hear and be hé&arfFN12]. Jan Jindy Pettman
envisions such a political understanding as an alternative strategy of collaborative
empowerment [FN125]. June Lennie contends that feminist empowerment discourse
combined with empathy leads feminisms to political and securitgsetf care without

neglecting justice][FN126] An ethics of care, according to Lennie, is inclusive of
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diversity, emphasizes ethics, considers equity in participation and empowerment,
acknowledges and accommodates subjectivity and value differencesedamu balance,
values local knowledges, andoanirages the involvement of wem [FN127].

Empathy does not take the form of Othe wealthy and powerful caring about the
weak and impoverished in a manner which is dangerously close to robbing those moral
suljects of their own agency anelesteemO [FN128]Instead, Owhat is required is a
restructuring of political action in such a way that enduring relationships can flourish and
agents can focus their moral attention and, ultimately act with the virtueareb
attentiveness, responsiveness, and responsitjifityf®9]. Empathy is a value that those
currently Oin powerO can transform their rules to accommodate the kresrdadgeeds
of other groups, pécularly those who are at the political, socatd legal margins.
Conclusion

This paper has tried to introduce voter intimidation in the law and in the world. It
has argued that the law of voter intimidation is not well developed, and that innovative
tactics can easily get around the law and fadgily avoid public scrutiny. It introduced
three of those new tactics, which | lalsehdblocks replays andredirections and the
legal and practical problems stopping and preventing the. It then looked for solutions in
traditional legal approaches tihe Fifteenth Amendment. Finding these solutions
piecemeal, it argued that the problem is not with the lawOs ability to deal with particular
tactics of voter intimidation, but with the lawOs ability to deal with voter intimidation
generally and its rootatises specifically. After contending that the root cause of voter
intimidation is in the us/them dichotomy of claims of superiority of race, ethnicity, and

knowledge, this paper puts forth a preliminary alternative framework for conceptualizing
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both eleabns and violations of their freedom based in feminist empathy. It argues that
the problems which cause voter frabdack of empathy, competition for the sake of
competition B can be cured only by recognizing and valuing the difference of the
knowledge 6 the other. Combining current legal approaches, innovations within the
system, voter information campaigns, and an empadisgd approach may help us make
inroads into the perpetuation of voter identification, if in different forms, throughout our

natiorOs history.

33



Footnotes

[FN1] George E. Hill,The Secret Ballot [Townsend Prize Oratipd] Yale L.J. 2626
(1891).

[FN2] Bill Winders, The Roller Coaster of Class Conflict: Class Segments, Mass
Mobilization, and Voter Turnout in the U.S., 184896 77 Social Forces 833, 8&bH2
(1999).

[FN3] Donald R Matthews & James W. Prothr@plitical Factors and Negro Voter
Registration in the South57 Am. Political Sci. Rev. 311, 31333 (1990); Berl 1.
Bernhard,The Federal FaecFinding Experience: A Guide to Negro Enfranchisem2mt
Law and Contem. Prob. 86468490 (1962).

[FN4] Jennifer L.Lawless & Richard L. FoxPolitical Participation and the Urban
Poor, 48 Soc. Prob. 362, 3685(2001)

[FN5] Lester M. Salamon & Stephen Van Evefaar, Apathy, and Discrimination: A
Test of Three Explanations Bblitical Participation 67 Am. Political Sci. Rev. 1288,
12881306 (1973).

[FN6] Pamela S. Karlarglections and Change under Voting With Dollagd Cal. L.
Rev. 705, 710 (2003).

[FN7] Hill, supranote 1, at 27.

[FN8] To the best of my knowledge, thatory is unfounded popular lore. It can be found
in more detail in WikipediaOs article on election fraud, and has been told between
sympathizers with the cause of free and fair elections frequently for decades.

[FN9] See, for example, Paul Kleppner &efhen C. BakerThe Impact of Voter
Registragtion Requirements on Electoral Turnout, 19608 J. of Mil. and Pol.
Sociology 205, 20226; Peter H. ArgersingeNew Perspectives on Election Fraud in
the Guilder Age100 Political Sci. Quar. 669, 681

[FN10] Alexis de TocquevilleDemocracy in Americ&22 (George Lawrence trans.
HarperPerrenial 1988) (1848).

[FN11] J. Morgan Kousseil,he Shaping of Southern Politics: Suffrage Restriction and
the Establishment of the Giarty South 188091Q 15 (1975);John E. Filer, Lawrence
W. Kenny, & Rebecca B. Mortoriyoting Laws, Educational Policies, and Minority
Turnout 34 J. L. & Econ 371, 371 (1991)

[FN12] Filer et alsupranote 11 at 373.

[FN13]Id. At 374.

34



[FN14] Doug McAdam,Political Process and th®evelopment of Black Insurgency,
1930197010 (1985).

[FN15] Constitution of the United States of America" ZBnendment, February 3, 1870.

[FN16] David Campbell & Joe R. FeagiBlack Politics in the South: A Descriptive
Analysis 37 J. of Politics 129135.

[FN17] Karin Crump Exercising the Power of Our Right to Vo9 Tex. B. J. 993, 993
(2006).

[FN18] Constitution of the United States of America" Zdnendment, August 3, 1920.
[FN19] Constitution of the United States of America" 26nendmentJuly 1, 1971.

[FN20] U.S. v. Cruikishanko2 U.S. 552, 555 (1875).

[FN21]Id. at 556.

[FN22] Enforcement Act of May 31, 1870 (16 Stat. 140)(1870), which made it a crime,
in relevant part, to interfere with othersO right to vote through violenceybuadbercion,

or other methods.

[FN23] U.S. v. Reese et,ad2 U.S.214, 222 (1875)U. S. v. Harrig 106 U. S. 629
(1883).

[FN24] See id. Ex Parte Commonwealth of Virginia00 U. S. 339, 350 (1879).

[FN25] Baldwin v. Franks120 U. S. 678, 688 (188Bee alsHarlanOs dissentfiessy

v. Ferguson163 U. S. 537, 546 (1896), arguing for the interpretation that the Thirteenth,
Fourteenth, and Fifteenth Amendments intended positive rights.

[FN26] Id. at680.

[FN27] Giles v. Harris 189 U. S. 475, 47{11903).

[FN28] Id. at 482.

[FN29]Id. at 483.

[FN30] Id. at 485.

[FN31] James v. Bowmard9 U. S. 127, 12731 (1903)Hodges v. U. $203 U. S. 1, 4
(1906)

[FN32] Myers v. Andersqr238 U. S. 368, 369 (1915).

35



[FN33] Id.
[FN34] Id. at 371.
[FN35] Guinn v. U. S.238 U. S. 347, 34353 (1915).

[FN36] Love v. Griffith 266 U. S. 32, 32 (1924%ee also Nixon v. Condo?66 U. S. 73
(1926), holding alwhite primaries to violate the Fourteenth Amendment.

[FN37] Grovey v. Townsen@95 U. S. 45, 491935).

[FN38] Smith v. Allwright 321 U. S. 649 (1944).

[FN39] See Terry v. Adam845 U.S. 461, 463 (1953).

[FN40] Lassiter v. Northampton County Bd. Of ElectiB860 U. S. 45, 48 (1959).

[FN41] Gomillion v. Lightfoot364 U.S. 339, 340 (1960).

[FN42] Baker v. Carr 369 U. S. 186, 189 (1962).

[FN43] Carrington v. Rash380 U. S. 89, 90 (1965).

[FN44] 42 U.S.C. A. & 1973.

[FN45] 42 U. S. C. A. & 1973i.

[FN46] State of S. C. v. Katzenba@83 U. S. 301 (1966).

[FN47] Harper v. Virginia Statéd. Of Elections383 U. S. 663, 666 (1966).

[FN48] Katzenbach v. Morgar884 U. S. 641, 647 (1966).

[FN49] Allen v. State Bd. Of Election393 U. S. 544 (1969).

[FN50] See, for example).S. v. Lewin467 F.2d 1132, 1132<€7th Cir. 1972; U.S. v.
Executive Committee of Democratic Party of Dallas County, AR&4 F.Supp. 537, 537
gsg.%fla. May 24, 1966)U.S. v. Simms508 F.Supp. 1179, 1179+ (W.D.La. Dec 10,

[FN51] Powell v. Power436 F.2d 84, 85+ (2nd Cir. 1970)

[FN52] See, for exampléjarks v. Stinsonl9 F.3d 873 (3rd Cir. 1994Qlagues v.
Russoniellp770 F.2d 791, 793+ (9th Cir. 1985)

36



[FN53] Spencer v. Pughb43 U. S. 1301, 1301 (U.S.Ohio 2004).
[FN54] Id.

[FN55] Laura Sjoberg,Agency, Militarized Femininity, and Enemy Others: 8om
Observations from Irad® IntOl Fem. J. of Politics 26, 32 (2007).

[FN56] Laura Sjoberg & Caron GenttyfomenOs Violence in Global Politics: Images of
Mothers, Monsters, and Whora$ (2007).

[FN57] When | use this story as an example, people oftemvagK neither reported the
roadblock nor did anything in the way of inspiring legal process about it. If | had the
chance to answer today, | would probably say something about doubt that anything would
be done about the problem and the appearance ofinghim a district already
unsympathetic (ten years ago, it was eighte percent Republican, and | have little
reason to believe that has changed). But in reality, the combination of youth and
inexperience account for my neglect in pursuing this. | waatlthe time, fresh off a

high school history lesson that the United States used to have a race problem, but no
longer does. | was shocked, but did not know that any recourse was possible. The other
leadership of the Democratic party in Florida Distliavas E well, did not have a lot of
professional election experience. So | did not, at the time, either know what to make of
what | had seen or what to do with it. And, we only los460 which was more than
enough to insure that District 1 did not offfee Democratic votes in the rest of the state.

[FN58] The Oweather reportO is accessible at this location on the internet:
http://www.metrokc.gov/exec/news/2006/1106flood2.aspx discussion of the weather
report as an election tool has as yet beeaticed to email lists which cannot be cited for

the purposes of this project.

[FN59] Source: Personal communication with the Los Angeles County Republican Party;
photograph obtained from personal friend.

[FN6Q] Irregularities, Harassment Reported by Btadn U.S. Votingnterpress Service,
Tuesday, November 14, 2000; accessed on December 1, 2006 at
http://www.commondreams.org/headlines/111-8aChtm

[FN61] Anita Hoddiss, Race and Election Irregularities, November 7, 2086cessed
December 1, 2006t http://academic.udayton.edu/race/04needs/voting04.htm

[FN62] Mountain States Legal Found. v. EsB83 F. Supp. 808 (D. Idaho 1993)
[FN63] Source: Republican Party of Pasadena, personal conversations.
[FN64] See Irregularities supraote 60.

[FN65] Jim Abrams, OVideotaping Voters Won't be Allowedsébciated Presd 1/3/98.

37



[FN66] Estuardo Rodriguez & Diego BerndY)ALDEF Combats Vigilante Group
Attempt to Intimidate Latino Vote in Arizgnaaccessed December 1, 2006 at
http://www.maldef.org/newpress.cfm?ID=369

[FN67] Letter from Deval L. Patrick, Assistant Attorney General, Civil Rights Division
to Constance Slaughtetarvey, Assistant Secretary of State for Elections, Mississippi,
Dated June 14, 1994.

[FN68] Id.

[FN69] Letter from Deval LPatrick, Assistant Attorney General, Civil Rights Division,
to Edward S. Allen, esq., Birmingham, Alabama, Dated NovemBEy92

[FN70] Letter from Congress Member Martin Frost to Bill Lann Lee, Acting Assistant
Attorney General, Civil Rights Divisiorated October 26, 1998.

[FN71] Letter from Anita Hodgkiss, Deputy Assistant Attorney General to Martin Frost,
Dated October 29, 1998.

[FN72] Melissa Bonney RatcliffDemocratic News, from the Democratic National
Committee Oct 31 1998;Associated Presd0/16/98; Fayetteville Observefimes
10/14/98;Atlanta JournalConstitution 10/31/98.

[FN73] Seenttp://www.videothevote.org/about.htm

[FN74] Deval Patricksupranote 67.

[FN75] Garance FrankButa& Harold MyersonThe GOP Deploysl5The Am.
Prospect2, 89 (2004).

[FN76] Howard Libit & Tim Craig, OAllegations fly as Election Day nears,O
Baltimore Sun 11/4/02; Eric Siegel, OAmid stir, voters stream to poBaJ@more
Sun 11/6/02.

[FN77] John Monk, @ Dillon County, GOPeffort on black vat backfires,(The
State 11/20/98.

[FN78] Laughlin McDonald, OThe New Poll Tax@e American Prospecvol. 13
no. 23, December 30, 2002&tp://www.prospect.org/print/VV13/23/mcdondlttml.

[FN79] NatOl Right to Life Political Action Comm. V. McGra#82 F. Supp. 694
(D.Mont. 1997)Mcintyre v. Ohio Elections Com@1i4 U.S. 334 (U.S.Ohio 1995).

[FN80] Charles Chauncey Binne&merican Secret Ballot DecisignBhe Am. L. Reg. &
Rev.101, 102 (February 1893).

38



[FN81] De Walt v. Bartley146 Pa., 529.

[FN82] Binney,supranote 80 at 117.

[FN83]Id. at 118

[FN84] Van Bergen v. State of Minf9 F.3d 15411541+ (&' Cir 1995)
[FN85] Pestrak v. Ohio Elections Com®26 F.2d 573573+ (8" Cir 1991)

[FN86] Minnesota Citizens Coerened for Life, Inc. v. Kelley291 F.Supp.2d 1052
(D.Minn 2003).

[FN87] Levinson v. Attorney General of U, 821 F.Supp. 98 .D.Pa. 1970).
[FN88] Sandra Hardinds Science Multicultural® (1998).

[FN89] Id. at 129.

[FN9O] Id. at 132.

[FN91] Id. at 145.

[FN92] Naomi SchemankEngenderings: Constructions of Knowledge, Authority, and
Privilege211 (1993).

[FN93] Nancy HirschmannFreedom, Recognition, and Obligations: A Feminist
Approach to Political Theory83 Am. Political Sc. Rev. 1217, 122°08D).

[FN94]Id.

[FN9O5] See id.at 12281229; Hirschmann is not talking about a gender bias in the
application of obligation, like disparate impact. Instead, she is talking about a structural
gender bias in how societies understand and treat obligatime defines structural
gender bias as Othe bias of the very structure of obligation (its being defined solely in
voluntarist terms, and the fact thadnvoluntary obligations an oxymoron) toward a
masculinist perspective which automatically excludesnew from obligation on an
epistemological levelO (1229).

[FN96] Id. at 1233.

[FNO7]1d. at 1234.

[FN98] Id. at 1235.

39



[FN99] Id.

[FN100]Id. at 1238.

[FN101]1d. at 1239.

[FN102]1d.; Instead of a general social norm, we assume that consent esptedthat
such consent is neexistent for all but a select fewO (Hirschmann 1989, 1239). The
struggle for discursive recognition here interacts with the gendering of social norms.
[FN103]Id.

[FN104]1d. at 1240.

[FN105]Id. at 1241.

[FN106]Id.

[FN107]1d. at 1242.

[FN108]Id. at 1229.

[FN109] Hardingsupranote 88 at 18.

[FN110] bell hooksYearning: Race, Gender, and Cultural Politi@s(1990).

[FN111] Hardingsupranote 88 at 15.

[FN112] Jill SteansGender and International Relatis: An Introduction12 (1998).

[FN113] Floya AnthiasBeyond Feminism and Multiculturalism: Locating Difference
and the Politics of Locatigr25 Women's Stud. Intl Forum 275, 2286 (2002).

[FN114]1d. at 281.
[FN115] Nira YuvaiDavis,Gender & Nation 31 (1997).
[FN116]1d. at 135.
[FN117]1d. at 282.

[FN118] Marteen Hajer, The Politics of Environmental Discourse: Ecological
Modernization and the Policy Proce<¥ (1995).

[FN119] J. K. GibsorGraham,Stuffed If | Know: Reflections on Pddbdern Feminist
Social Researchl Gender, Place, & Culture, J. of Fem. Geog. 205,2235(1994).

40



[FN120] Christine Sylvesteri-eminist International Relations: An Unfinished Journey
(2002).

[FN121]Id. at 96.

[FN122] Sara RuddickMaternal Thinking: Towards Politics of Peace239 (1989);
Hannah ArendtOn Violencg1970).

[FN123] Sylvestersupranote 120 at 11:920.

[FN124] Fiona RobinsorGlobalizing Care: Ethics, Feminist Theory, and International
Relations49 (1999)

[FN125] Jan Jindy Pettmanyorlding Women: A Feminist International Politjc$79
(1996).

[FN126] June LennieDeconstructing Gendered Power Relations in Participatory
Planning 22 Women's Stud. Int'l Forum 135 (1999).

[FN127] Id.; Feminisms see relational interdependence among/muraings, and care
deals with that interdependencelere,careQs an activity that presupposes needs that a
person cannot meet by hinor herself where needs are conventionally defin@p (
Fiona Robinson sees this operative interpretation of catealbo understands it as a
behavioral and epistemological framework for policies made outside of the realm of
direct caring(Supranote 124). She explains that Ocare can be both moral principle and
practice in global politicsO (31). Robinson arguessilett a worldview is important, and
holds transformative potential (23).

[FN128] Robinsonsupranote 124 at 153.

[FN129]Id. at 154.

41



Appendix 1: Redirections

Attention:
Jefferson
County!!!!!

See You At The Poles
November 4%, 2004.

To Find your local polling
place, call Jefferson
County Voter’s
Registration

Commission.

LAKE COUNTY BOARD OF ELECTION

105 Main Street PO Box 490, Painesville. ( Ko 44077-0490
URGENT ADVISORY
October 22, 2004
Dear Newly Registered Voter.

The voter registration deadline passed on October 4, 2004 and we
registered a record number of new voters, The demand on our
office has been great and we appreciate your cooperation,
Unfortunately independent efforts by the NAACP, America
Coming Together, John Kermry for President and the Capri Cafaro
for Congress campaigns have been illegally registering people to
vote and apply for absentee ballots. This is a terrible occurrence
that will undermine the process of democracy. If you have been
registered by any of these entities then You may run the risk of
being illegally registered to vote. Please be advised that if you
were registered in this capacity that you will not be able to vote
until the next election. We apologize for these problems and we
will pursue these entities to the fullest extent. Please notify the
Lake County Sheriff’s office if you have any questions
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A WALKER BY ACRVOTFRYTER T

SOME WARNINGS FOR ELECTION TIME

IF YOU'VE ALREADY VOTED IN ANY !L!CHONTHBYEARYOUCAN‘I’
VOTE IN THE PRESIDENTIAL ELECTION,

IF YOU'VE EVER BEEN FOUND GUILTY OF ANYTHING, EVEN & TRAFFIC
VIOLATION YOU CAN'Y VOTE IN THE PRESIDENTIA, ELECTION,

A ANYBODY IN YOUR FAMILY HAS EVER BEEN FOUND GUIULTY OF
ANYTHING YOU CAN'T VOTE IN THE PRESIDENTIAL ELECTION,

IF YOU VIOLATE ANY OF THESE uwsvoucmcsrmmnsm
mpvounmammumrmAmvmonvoy,,

——— N et e =, g - L v, s ST

V
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